


THEFORMATIONOFTHECLASSICALISLAMICWORLD 

General Editor: Lawrence I. Conrad 

Volume27 

The Formation of 
Islamic Law 



THEFORMATIONOFTHECLASSICALISLAMICWORLD 

General Editor: Lawrence I. Conrad 

1 Byzantium before the Rise of Islam 
2 The Sasanian East before the Rise of Islam 
3 The Arabs and Arabia on the Eve of Islam 
4 The Life of Mu}:lammad 
5 The Expansion of the Early Islamic State 
6 The Articulation of Islamic State Structures 
7 Problems of Political Cohesion in Early Islam 
8 Arab-Byzantine Relations in Early Islamic Times 
9 The Turks in the Early Islamic World 
10 Patterns of Everyday Life 
11 Production and the Exploitation of Resources 
12 Manufacturing and Labour 
13 Trade and Exchange in Early Islam 
14 Property and Consumption in Early Islamic Society 
15 Cities in the Early Islamic World 
16 Nomads and the Desert in the Early Islamic World 
17 Society and the Individual in Early Islam 
18 Muslims and Others in Early Islamic Society 
19 The Christian Communities in the Early Islamic World 
20 The Jewish Communities of the Early Islamic World 
21 Archaeology and Early Islam 
22 Early Islamic Numismatics and Monetary History 
23 Early Islamic Art and Architecture 
24 The Qur'an: Style and Contents 
25 The Qur'an: Formative Interpretation 
26 The Development of Islamic Ritual 
27 The Formation of Islamic Law 
28 lfadfth: Origins and Development 
29 Early Islamic Historiographical Traditions 
30 Early Islamic Theology 
31 Eschatology and Apocalyptic in Early Islam 
32 Early Islamic Visions of Community 
33 Shi'ism: Origins and Early Development 
34 Kharijite Movements in Early Islam 
35 The Emergence of Islamic Mysticism 
36 The Islamic Philological Tradition 
37 Early Arabic Poetry and Poetics 
38 Early Arabic Prose Literature 
39 The Rise of Islamic Philosophy 
40 The Rise of Arab-Islamic Medicine 
41 The Exact Sciences in Early Islam 
42 Magic and Divination in Early Islam 
43 Education and Learning in the Early Islamic World 
44 The Early Islamic Manuscript Tradition 
45 Early Islamic North Africa 
46 The Formation of al-Andalus I 
47 The Formation of al-Andalus II 
48 The Modern Study of Early Islam 

Averil Cameron 
Shaul Shaked 
Frank E. Peters 
Uri Rubin 
Fred M. Donner 
Fred M. Donner 
R. Stephen Humphreys 
Michael Bonner 
C.E. Bosworth 
David Waines 
Michael G. Morony 
Michael G. Morony 
A.L. Udovitch 
Baber Johansen 
Hugh /( ennedy 
Hugh Kennedy 
to be announced 
Robert E. Hoyland 
Sidney H. Griffith 
David Wasserstein 
Donald Whitcomb 
Michael Bates 
Jonathan Bloom 
Andrew Rippin 
Andrew Rippin 
G.R. Hawting 
Wael B. Hallaq 
H a raid M otzki 
Lawrence I. Conrad 
Josef van Ess 
Wilferd Madelung 
Wadad al-Qaf[f 
Etan [( ohlberg 
Ridwan al-Saiid 
Bernd Radtke 
Ramzi Baalbaki 
Suzanne Stetkevych 
Fedwa Malti-Douglas 
Everett Rowson 
Lawrence I. Conrad 
Jamil Ragep 
Emilie Savage-Smith 
Claude Gilliot 
Jan Just Witkam 
Elizabeth Savage 
Manuela Man'n 
M. FierrofJ. Sams6 
Lawrence I. Conrad 



THEFORMATIONOFTHECLASSICALISLAMICWORLD 

General Editor: Lawrence I. Conrad 

Volume27 

The Formation of 
Islamic Law 

edited by 
WaelB. Hallaq 

Routledge 
Taylor & Francis Group 

LONDON AND NEW YORK 



First published 2004 by Ashgate Publishing 

Published 20 16 by Routledge 
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN 
711 Third Avenue, New York, NY 10017, USA 

Routledge is an imprint of the Taylor & Francis Group, an informa business 

This edition copyright© 2004 by Taylor & Francis, and Introduction by Wael B. Hallaq. 
For copyright of individual articles refer to the Acknowledgements. 

All rights reserved. No part of this book may be reprinted or reproduced or utilised in any 
form or by any electronic, mechanical, or other means, now known or hereafter invented, 
including photocopying and recording, or in any information storage or retrieval system, 
without permission in writing from the publishers. 

Notice: 
Product or corporate names may be trademarks or registered trademarks, and are used only 
for identification and explanation without intent to infringe. 

British Library CIP Data 
The Formation oflslamic Law.- (The Formation of the Classical 

Islamic World) 
1. Islamic Law 
I.Hallaq, WaelB., 1995-
340.5'9 

US Library of Congress CIP Data 
The Formation oflslamic/ edited by Wael B. Hallaq 

p. em. - (The Formation of the Classical Islamic World) 
Includes bibliographical references and index . 
1. Isamic Law- History I. Hallaq, W ael B., 1966 -
II. Series 
LAW 
340.5'9-dc21 2003043747 

ISBN 9780860787143 (hbk) 

THE FORMATION OF THE CLASSICAL ISLAMIC WORLD- 27 



CONTENTS 

Acknowledgements ix 

General Editor's Preface xiii 

Introduction XV 

1. The Arab Conquests and the Formation of Islamic Society 
I.M. Lapidus 1 

2. Pre-Islamic Background and Early Development of 
Jurisprudence 
Joseph Schacht 29 

3. Foreign Elements in Ancient Islamic Law 
Joseph Schacht 59 

4. The Birth-Hour of Muslim Law?: An Essay in Exegesis 
S.D. Goitein 69 

5. Two Legal Problems Bearing on the Early History of 
the Qur'an 
Patricia Crone 77 

6. Unconditional Manumission of Slaves in Early Islamic Law: 
Alfadzth Analysis 
Ulrike Mitter 115 

7. The Role of Non-Arab Converts in the Development of 
Early Islamic Law 
Harald Motzki 153 

8. The Judiciary ( Qiitjzs) as a Governmental-Administrative 
Tool in Early Islam 
Irit Abramski-Bligh 179 



Vl -------- CONTENTS -----------

9. Islamic Juristic Terminology before Safi'I: A Semantic 
Analysis with Special Reference to Kiifa 
Zafar Ishaq Ansari 211 

10. Was al-Shafi'i the Master Architect oflslamic Jurisprudence? 
Wael H allaq 25 7 

11. b. Da'ud Manual of Jurisprudence, 
al- Wu;>ul ilii Ma 'rijat al- U;>Ul 
Devin Stewart 277 

12. Early Ijtihiid and the Later Construction of Authority 
Wael Hallaq 317 

13. The Formation of the Sunni Schools of Law 
Christopher Melchert 

14. The Caliphs, the 'Ulama', and the Law: Defining the 
Role and Function of the Caliph in the Early 'Abbasid 
Period 
Muhammad Qasim Zaman 

Index 

351 

367 

403 



ACKNOWLEDGEMENTS 

The chapters in this volume are taken from the sources listed below. The 
editor and publishers wish to thank the authors, original publishers or other 
copyright holders for permission to use their material as follows: 

CHAPTER 1. I.M. Lapidus, "The Arab Conquests and the Formation of Islamic 
Society", in G.H.A. Juynboll, ed., Studies on the First Century of Islamic Society 
(Carbondale and Edwardsville, Illinois, 1982), pp. 49-72. Copyright © 1982 by 
the Board of Trustees, Southern Illinois University. Reprinted by permission of the 
publisher. 

CHAPTER 2. Joseph Schacht, "Pre-Islamic Background and Early Development of 
Jurisprudence", in Majid Khadduri and Herbert Liebesney, eds., Law in the Middle 
East, Vol. 1 (Washington, D.C., 1955), pp. 28-56. Copyright© 1955 by the Middle 
East Institute. 

CHAPTER 3. Joseph Schacht, "Foreign Elements in Ancient Islamic Law", Journal 
of Comparative Legislation and International Law 32 (Oxford, 1950), pp. 9-17. 
Copyright © 1950 by Oxford University Press. Reprinted by permission. 

CHAPTER 4. S.D. Goitein, "The Birth-Hour of Muslim Law?: An Essay in Exegesis", 
Muslim World 50 (Hartford, CT, 1960), pp. 23-29. 

CHAPTER 5. Patricia Crone, "Two Legal Problems Bearing on the Early History 
of the Qur'an", Jerusalem Studies in Arabic and Islam 18 (Jerusalem, 1994), pp. 
1-37. 

CHAPTER 6. Ulrike Mitter, "Unconditional Manumission of Slaves in Early Islamic 
Law: A lfadzth Analysis", Der Islam 78 (Berlin, 2001), pp. 35-72. With kind 
permission of Walter de Gruyter GmbH & Co. KG. 

CHAPTER 7. Harald Motzki, "The Role of Non-Arab Converts in the Development 
of Early Islamic Law", Islamic Law and Society 6 (Leiden, 1999), pp. 293-317. 
Copyright© 1999 Brill. 

CHAPTER 8. Irit Abramski-Bligh, "The Judiciary ( Q#zs) as a Governmental-
Administrative Tool in Early Islam", Journal of the Economic and Social History 
of the Orient 35 (Leiden, 1992), pp. 40-71. Copyright© 1992 Brill. 

CHAPTER 9. Zafar Ishaq Ansari, "Islamic Juristic Terminology before Safi'I: A 
Semantic Analysis with Special Reference to Kiifa", Arabica 19 (Leiden, 1972), pp. 
255-300. Copyright© 1972 Brill. 



Vlll ACKNOWLEDGEMENTS 

CHAPTER 10. Wael Hallaq, "Was al-Shafi'i the Master Architect of Islamic Ju-
risprudence?" International Journal of Middle East Studies 25 (Cambridge, 1993), 
pp. 587-605. Copyright © 1993 Cambridge University Press. Reprinted with per-
misston. 

CHAPTER 11. Devin Stewart, "Mu}_lammad b. Da'ud Manual of Jurispru-
dence, al- ilii Ma 'rifat al- ", in Bernard Weiss, ed., Studies in Islamic 
Legal Theory (Leiden, 2002), pp. 99-137. Copyright© 2002 Brill. 

CHAPTER 12. Wael Hallaq, "Early Ijtihiid and the Later Construction of Author-
ity", in his Authority, Continuity and Change in Islamic Law (Cambridge, 2001), 
pp. 24-56. Copyright© 2001 Cambridge University Press. Reprinted with permis-
ston. 

CHAPTER 13. Christopher Melchert, "The Formation of the Sunnl Schools of Law". 
First publication. Copyright © 2003 Christopher Melchert. 

CHAPTER 14. Muhammad Qasim Zaman, "The Caliphs, the 'Ulamii', and the Law: 
Defining the Role and Function of the Caliph in the Early 'Abbasid Period", Islamic 
Law and Society 4 (Leiden, 1997), pp. 1-36. Copyright© 1997 Brill. 

Every effort has been made to trace all the copyright holders, but if any 
have been inadvertently overlooked the publishers will be pleased to make 
the necessary arrangement at the first opportunity. 



PUBLISHER'S NOTE 

The pagination of articles originally published in English has been main-
tained for this volume. In articles translated into English, the original pagi-
nation has been indicated in the text in bold-face type. 





Erratum 

The publisher regrets some pages of the Introduction have been transposed 
and to read the text correctly the pages should be read in the following order: 
xxiii, xx v, xxvi, xxiv, xxvii. 

GENERAL EDITOR'S PREFACE 

Since the days of Ignaz Goldziher (1850-1921), generally regarded as the 
founder of Islamic studies as a field of modern scholarship, the formative 
period in Islamic history has remained a prominent theme for research. In 
Goldziher's time it was possible for scholars to work with the whole of the 
field and practically all of its available sources, but more recently the in-
creasing sophistication of scholarly methodologies, a broad diversification 
in research interests, and a phenomenal burgeoning of the catalogued and 
published source material available for study have combined to generate an 
increasing "compartmentalisation" of research into very specific areas, each 
with its own interests, priorities, agendas, methodologies, and controversies. 
While this has undoubtedly led to a deepening and broadening of our un-
derstanding in all of these areas, and hence is to be welcomed, it has also 
tended to isolate scholarship in one subject from research in other areas, and 
even more so from colleagues outside of Arab-Islamic studies, not to mention 
students and others seeking to familiarise themselves with a particular topic 
for the first time. 

The Formation of the Classical Islamic World is a reference series that 
seeks to address this problem by making available a critical selection of the 
published research that has served to stimulate and define the way modern 
scholarship has come to understand the formative period of Islamic history, 
for these purposes taken to mean approximately AD 600-950. Each of the 
volumes in the series is edited by an expert on its subject, who has chosen a 
number of studies that taken together serve as a cogent introduction to the 
state of current knowledge on the topic, the issues and problems particular 
to it, and the range of scholarly opinion informing it. Articles originally pub-
lished in languages other than English have been translated, and editors have 
provided critical introductions and select bibliographies for further reading. 

A variety of criteria, varying by topic and in accordance with the judge-
ments of the editors, have determined the contents of these volumes. In some 
cases an article has been included because it represents the best of current 
scholarship, the "cutting edge" work from which future research seems most 
likely to profit. Other articles-certainly no less valuable contributions-
have been taken up for the skillful way in which they synthesise the state of 
scholarly knowledge. Yet others are older studies that-if in some ways now 
superseded-nevertheless merit attention for their illustration of thinking 
or conclusions that have long been important, or for the decisive stimulus 
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they have provided to scholarly discussion. Some volumes cover themes 
that have emerged fairly recently, and here it has been necessary to include 
articles from outside the period covered by the series, as illustrations of 
paradigms and methodologies that may prove useful as research develops. 
Chapters from single author monographs have been considered only in very 
exceptional cases, and a certain emphasis has been encouraged on important 
studies that are less readily available than others. 

In the present state of the field of early Arab-Islamic studies, in which 
it is routine for heated controversy to rage over what scholars a generation 
ago would have regarded as matters of simple fact, it is clearly essential for 
a series such as this to convey some sense of the richness and variety of the 
approaches and perspectives represented in the available literature. An ef-
fort has thus been made to gain broad international participation in editorial 
capacities, and to secure the collaboration of colleagues representing differ-
ing points of view. Throughout the series, however, the range of possible 
options for inclusion has been very large, and it is of course impossible to 
accommodate all of the outstanding research that has served to advance a 
particular subject. A representative selection of such work does, however, 
appear in the bibliography compiled by the editor of each volume at the end 
of the introduction. 

The interests and priorities of the editors, and indeed, of the General Ed-
itor, will doubtless be evident throughout. Hopefully, however, the various 
volumes will be found to achieve well-rounded and representative synthe-
ses useful not as the definitive word on their subjects-if, in fact, one can 
speak of such a thing in the present state of research-but as introductions 
comprising well-considered points of departure for more detailed inquiry. 

A series pursued on this scale is only feasible with the good will and 
cooperation of colleagues in many areas of expertise. The General Editor 
would like to express his gratitude to the volume editors for the investment of 
their time and talents in an age when work of this kind is grossly undervalued, 
to the translators who have taken such care with the articles entrusted to 
them, and to Dr John Smedley and his staff at Ashgate for their support, 
assistance and guidance throughout. 

Lawrence I. Conrad 



INTRODUCTION 
The Formation of Islamic Law 

Wael B. Hallaq 

OF THE FOURTEEN CENTURIES making up Islamic legal history, the first 
three have the dubious distinction of being severely vexed with various his-
toriographical problems. As a rule, the earlier the century the more difficult 
and insoluble these problems become. Generally speaking, writing the his-
tory of the third/ninth century thus makes for an easier task than writing 
the history of the second/eighth century; and this latter, despite the grave 
historiographical difficulties associated with it, is far less problematic than 
the first. 

The first obvious cause for these difficulties is the lack of sufficient histor-
ical evidence, be it literary, archival, archaeological or otherwise. This fact is 
particularly true of the first century, and more so of its beginning and middle 
than its end. The volume of literary evidence steadily increases over the span 
of the next two centuries, but the good fortune of documentary abundance 
is marred by serious problems of perceived inauthenticity and faulty attri-
bution. Just when the literary sources begin to surface around the middle 
of the first century, leading many a modern scholar to think that the history 
of that period can now be reconstructed, a cloud of doubt is thrown on the 
historicity of these sources. The main case made against their usefulness for 
writing the history of the early period is that they cannot, as we now know 
them, be attributed to the time to which they are traditionally thought to 
belong. Rather, the argument goes, they represent at best a genuine core 
that had undergone a process of later redactions and accretions.1 

Moreover, and as if the scarcity of source-material is not already a suffi-
ciently serious problem, these three centuries also distinguish themselves as 
the most controversial in the field of Islamic (legal) studies in terms of in-
terpretational approach, reflecting what might be termed an extreme case of 
hermeneutical perspectivism. As much as modern scholars are loath to ad-
mit it, this hermeneutical perspectivism is heavily entangled with cultural, 

10n the controversy over dating of second/eighth and third/ninth century texts, see 
Bibliography, Section 7, below. It must be said, however, that the revisionist approach 
aiming to assign texts to later dates has been largely unsuccessful, for it has met with criti-
cal resistance from various quarters, and furthermore, has been left unheeded by historians 
working on the early period. 
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religious, political and other loyalties that have left us, roughly speaking, 
with two widely divergent camps of scholars. With few exceptions, the dif-
ferences between the two camps are neither negligible nor reconcilable; if 
anything, they are nothing short of staggering. Whatever points the two 
camps may occasionally, if not rarely, agree upon, the rift between them is 
a methodological and hermeneutical divide of the first order, one that was 
created by the overarching fact that one camp derived its cultural, political 
and worldly suppositions from a reality of colonialist domination in which 
it both directly and obliquely participated, while the other emerged from 
a reality and history that it represented, nay, defended, as the final, grad-
ually vanishing frontier of a subjugated, colonized religious culture. This 
frontier came to stand as the diametrical opposite of the colonizer's ratio-
nalism and scientism, as the only aspect of the present that is faithful to, if 
not a remnant of, the glorious religious past. To put it differently, the rift 
was prompted by a clash between the dominating modern and dominated 
traditionalism. 

The traditionalist cam_p propounds a legal history whose anchors are 
religious, replicating the assumptions of the pious. What Western rational-
ism calls "historical truth" is not the concern of this brand of scholarship. 
"Historical truth", if it were to be recovered, would ultimately turn out 
to be nothing but the Truth as constructed by that particular conception 
of ideas, events and men who were eventually made to be the defining pil-
lars of what was, and evolved into, Islamic culture, history, religion and 
law. In this conception and scheme of ideas, there is no room for mundane, 
worldly or materialistic considerations, and even less for so-called "Western 
causality". Historical motives and props must all be either noble or base, 
religious or irreligious, good or evil. Even as simple a factor as material 
self-interest, which may or may not have motivated a given historical act, 
is normatively viewed with the lens of piety or impiety that is transcen-
dentally engendered rather than humanly inscribed. Nor is there a place 
for deconstructing the religious myths that all societies-including those of 
Judaism and Christianity-have needed and found essential for their ideo-
logical, even material, survival. For instance, the religious veneration that 
came to be associated with the founders of the legal schools was an essential 
ingredient of the authority that was constructed around their figures, an 
authority that was to replace the role of the state that other legal cultures 
so heavily depended upon as the foundation of their legal systems. But this 
authority-construction amounted in effect to a long historical process span-
ning a period of more than a century, before which time the figures of the 
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founders were largely, if not entirely, devoid of this constructed authority. 2 

The traditionalist camp's point of departure is the fully developed notion 
of "founders", already embellished with all the authority with which they 
came to be associated. Here, there can be no acknowledgement that the 
authoritative image enjoyed by the so-called founders must have emerged 
post eventum, and that it had little to do with the piety, accomplishments 
or degree of legal knowledge attained or not attained by these "founders". 
Whatever functions these posterior constructions came to play, they can 
hardly inform us who the historical founders "really" were, for if these con-
structions were necessary, they must already have been so for the period in 
which they came into existence, and even more so in subsequent periods. Af-
ter all, if they came into being, they obviously did so for a purpose, and that 
purpose was legal in nature rather than historiographical. However, these 
constructions cannot be permitted to function as a genuine description of 
what went before except solely for the purpose of serving as ideological un-
derpinnings to the goal that these constructions were meant to achieve in 
the first place. 

The traditionalist camp is thus driven by hermeneutical imperatives or-
ganically connected with religious relevance, compounded by a defensive 
tenor typically adopted by the dominated. If history and historical narra-
tive are to be sought after, it is for the purpose of constructing, enhancing 
and maintaining whatever is religious or anything that sustains religion. No 
historical event or narrative can be so revised as to displace or shake what 
religious history has traditionally come to represent, for such a displacement 
threatens to alter not only the logical sequence of the religious narrative that 
is inherently integral to faith, but also the moral and ethical content that 
this narrative is intended to represent. If Islam is to be at all justified as a 
religion, then it must possess substantive elements that distinguish it from 
competing religions, making it more than a mere replica of any of them. It 
must vie, as it did in this early period, for a position of uniqueness, in both 
ontology and purposiveness. Its claim was revisionist, namely, to lay down 
the true version of religious Truth that had been adulterated by Judaism 
and, later, by Christianity, and that was totally unknown to the lost souls 
of Arabia Deserta, the idolatrous Bedouins. This narrative stood since the 
early phases of Islam as the supreme explanatory cause behind the rise of 
the new religion, and as such could be displaced only at the risk of shak-

2 See Wael Hallaq, Authority, Continuity and Change in Islamic Law (Cambridge, 
2001), 24 ff. (Chapter 12, below). 
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ing the foundations of the entire faith. In fact, with the constancy of the 
faith's relevance to Muslims past and present, there could not have arisen 
a single reason that would prompt such a displacement, for no other narra-
tive is as relevant and as indigenous to this history as that which represents 
revisionism and reformation. 

If Islam came to reform, then it could not have come without command-
ments, or a law, or at least a legal blueprint. Nor could its law have been 
absent when its adherents conducted the most successful territorial conquest 
history has ever known, where an expansive militarized empire was soon 
thereafter erected and an entire imperial system came to function so effec-
tively. In this narrative, the Muslim Arabs were masters who stood in need 
of no foreign law and, what is more, none could impose on them any such 
laws. This fact of perceived political and military superiority was consis-
tent with the original impulse of propounding the law of God as revealed to 
Muslims, a law that had to be particular to the Muslims whose purpose was 
nothing less than correcting what had been adulterated by other monothe-
ists. On this Muslim view, then, it would have been absurd to expect a 
community embarking on such a Mission to derive its reformist inspiration 
from the very entities that it was supposed to reform. 

Outlined in the Qur'an, the Mission was to be propounded and articu-
lated by the Prophet, whose conduct was so consistent with God's will that 
his Sunna was sanctioned, ab initio, as an authoritative source of law. De-
spite its derivative nature, the Prophet's Sunna came to be constituted as a 
source equal in force to the Qu 'an, but offering a wealth of material barely 
matched by the concise, revealed text itself. Thus, Islamic law is said to have 
come into existence during the last years of the Prophet's life, but only to 
the extent that was needed by the Prophet to conduct the nascent umma's 
affairs in Medina. The subsequent wave of the Rightly Guided caliphs, their 
Umayyad successors and the jurists of the time expanded the law as the need 
arose, and in accordance with the varied demands and hence different inter-
pretations of each region. Out of this emerged centers of legal specialization 
and jurisprudential expertise in Medina, Mecca, Yemen, al-Kufa, al-Bal?ra, 
Syria, Egypt and Khurasan. 

An important element of this traditionalist narrative is the proposition 
that the Qur'an and Prophetic Sunna came to be viewed by the faithful as 
sources of the law upon the death of the Apostle and that all legal solu-
tions, therefore, must have and indeed were ultimately derived therefrom. 
The Rightly Guided caliphs continued on the path already paved by the 
Apostle, thereby partaking in the Prophetic role of mediating the discov-
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ery of God's law. As the immediate deputies of the late Prophet and his 
closest Companions (the they knew not only what he did and said, 
but also how he thought and reacted (or would have reacted) to certain 
situations. They were also most familiar with the fundamental injunctions 
of the Qur'an. This profound and extensive knowledge, the narrative con-
tinues, gave the caliphal jurisprudence in particular, and the Companions' 
legal scholarship in general, a certain authority which came to complement 
Qur'anic and Sunnaic material as a source of law. The supplementary legal 
provisions of the early caliphs and the oldest Companions are said to have 
brought to closure the gate of revelation where, beyond this point, law could 
only be derived through interpretation of what had become fixed material 
sources. And this is precisely what the next generation, that of the Suc-
cessors, accomplished. The class of legal specialists that emerged is said to 
have hailed from amongst these Successors ( tiibi'iin), specialists whose main 
preoccupation was the study of all kinds of religious discourse that would 
lead to the elaboration of legal doctrine. Their scholarly activity included, 
among other things, the study of the Qur'anic text, its exegesis, the princi-
ples of abrogation, legal language, Prophetic Arabic grammar, and 
often arithmetic. 

In spite of the legal accomplishments of the jurists and caliphs who lived 
and flourished during the first century and the two decades that followed, 
Islamic law as a methodologically structured system only emerged with the 
coming into being of the schools whose formations are associated with the 
careers of their eponyms: Abu J:lanifa (d. 150/767), Malik (d. 179/795), al-
Shafi'I (d. 204/820), and Ibn J:lanbal (d. 241/855). All these school founders 
gained distinction in one way or another, but of them all it was al-Shafi'I 
who alone was recognized for juristic excellence, in that he was believed to 
have single-handedly elaborated a theory of jurisprudence and methodology 
of law ( al-fiqh). He is said to have been to law what Aristotle was to 
logic.3 

What al-Shafi'I is said to have accomplished in this theory was to discover 
the general principles according to which the law had been constructed by 
the community of jurists and to delineate the hermeneutical and juristic 
methods through which law is-and should be-derived from its two primary 
sources, the Qur'an and Prophetic Sunna, as well as through consensus and 

3 Some J:Ianaffs would beg to differ, arguing that the founding J:Ianaff masters con-
tributed nearly as much to such jurisprudential developments. However, the overall weight 
of their discourse in the Muslim tradition remains secondary to that thrown behind al-
Shafi'l's acclamation. 



XVlll ------- INTRODUCTION ----------

the inferential method of qiyiis. Although this traditionalist narrative does 
not make clear the relationship of al-Shafi'I's methodology to the work of 
the other founding fathers and preceding jurists, it was clearly assumed 
that, while jurisprudence had been put into practice before al-Shafi'I, it was 
he who articulated in theoretical discourse what jurists had always done as 
a matter of juristic and judicial practice. By al-Shafi'I's death, or perhaps 
soon thereafter, positive law was deemed fully elaborated, the schools had 
taken a fairly developed form, and the theoretical foundations of the law had 
been sufficiently expounded in accordance to al-Shafi'I's Risiila. 

The central problem associated with this narrative is its power to project 
backwards events and developments that could not have taken place during 
the periods assigned to them. The Qur'an, for instance, could not have 
acquired the importance attributed to it as a comprehensive, canonical and 
foundational source of law immediately after the death of the Prophet. Even 
the early Muslim sources themselves do not attest to the Qur'anic values, 
much less its legal content, as having the sort of dominance that would have 
rendered the Book an instantaneous and direct source of law. Nor is there 
evidence that the Sunna rose to equal prominence immediately after the 
Prophet's death, or that his Sunna was ever the only form of "model dicta" 
during the first century.4 But such acknowledgements, which would entail a 
certain diminution in the weight of these legal sources, could not be made in 
the face of a profound veneration for the revealed Word and for the sanctity 
of the Prophet. The cumulative bulk of authority-constructed narrative that 
emerged in later periods had to be projected back to a time in which such 
constructive processes had just barely begun. 

Perhaps there is no issue in the religious history of early Islam as contro-
versial as that of the provenance of Prophetic material, and it is the second 
camp that has raised fundamental issues about this provenance.5 The sec-
ond camp's discursive repertoire can generally be defined as emanating from 
Orientalism, which has in part taken upon itself the mission of providing an 
indirect response to the tradionalist, Muslim narrative. Of the political and 
ideological tenor of Orientalism we shall say something later, but for now let 

4 0n sunan, in contradistinction to Prophetic Sunna, see W.B. Hallaq, The Origins and 
Early Evolution of Islamic Law and Jurisprudence (Cambridge: Cambridge University 
Press, forthcoming), Chapters 2-3. 

5 1t will be noted that this volume takes no more than a cursory interest in the contro-
versy over Prophetic traditions and their authenticity, since such themes are the subject 
of another volume in this series, edited by Harald Motzki. For other writings, nonetheless, 
see Bibliography, Section 4, below. 
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it be noted that legal Orientalism has produced several, often considerably 
divergent, strands of thought. In this camp there are to be found published 
opinions ranging from those that are hostile to Muslim narrative (or even 
history) to others that confirm the narrative's contents. It is remarkable 
that the latter strand of Western scholarship is considered revisionist, hav-
ing surfaced in this scholarship only recently. Its qualification as revisionist 
has been attributed to the fact that its findings stand against those devel-
oped by classical Western scholarship over the last century and a half. What 
is even more remarkable is that this revisionist scholarship emerged in spite 
of the fact that its critical scholarly apparatus is often nearly indistinguish-
able from (and at times more sophisticated than) that which has defined 
the modus operandi of classical Orientalism. Yet, this revisionism tends to 
confirm much of what the traditionalist narrative asserts. 

Another revisionist strand within the Orientalist camp is one that has 
tended to discredit the traditionalist narrative altogether, confirming the 
general outlines of classical Orientalism and even going beyond these out-
lines, while adopting a highly skeptical approach to the Muslim sources. 

The articles collected in this volume are intended to reflect the debates 
that have raged within the Western camp during the last half century. The 
topics with which these articles deal represent major issues that have de-
fined the contours and substance of the legal history of the early Islamic 
period. A conscious attempt was made to include the widest spectrum of in-
terpretation, from the mainstream voices to the revisionists on both sides of 
the center, i.e. those who tend to confirm much of the Muslim narrative and 
those who accept nearly nothing of it, arguing that even the mainstream ver-
sion of Orientalism-already highly critical of the assumptions and accounts 
of this narrative-has been naive in its outlook. 

Another important consideration in the choice of subject matter has been 
to cover as much as possible of what constituted the formative period. Until 
recently, it has been thought that this period ended around the middle of the 
third century AH (ca. AD 850), when, following Joseph Schacht's findings, 
we thought that the legal schools, as personal juristic entities, came into 
existence and that, again after Schacht, Islamic law and legal theory reached 
their zenith or, at least, came of age. It has become clear now that Schacht's 
findings were largely incorrect6 and that the point at which Islamic law came 

6 Elsewhere, I have argued that Schacht's great influence on the field is entirely unjusti-
fied, since much of his findings-certainly those associated with his chief contributions-are 
fundamentally flawed. There, I have also tried to explain why, despite the problematic 
nature of his work, Schacht became accepted as the dominant authority in the field. See 
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to contain all its major components must be dated to the middle of the 
fourth/tenth century, an entire century after we had thought. 7 Therefore, 
in this context, the definition of "formation" or "formative period" is that 
historical period which the legal system arose from rudimentary beginnings 
and then developed to a point where its constitutive features had acquired 
an identifiable shape. 

"Identifiable" because all that is needed in the context of "formation" 
is the coming into existence of those attributes that distinguish and make 
unmistakably clear the constitutive features of that system. Insistence on 
more specific definitions would run the risk of locking historical systems into 
a rigid, even immutable, form, from which these systems were essentially 
free. In fact, there can be no universally accurate definition of any living 
organism, and legal systems no doubt are such organisms. In other words, 
there cannot be a true definition of a system that purports to cover var-
ious periods or epochs, for chronological change would necessarily alter a 
definition. "Formation", therefore, would have to be restricted to the evo-
lution of the general features of the system, since the details-or what we 
might, philosophically speaking, call "accidental attributes" -endured con-
stant movement and change and could never determine formative epochs. 
Thus, and to continue with our philosophical terminology, the search for 
formations must be defined in terms of "essential attributes" that make a 
thing what it is; or, conversely, the absence of any essential attribute would 
alter the very nature of the thing, rendering it qualitatively different from 
another in whom that attribute does exist. In the case of Islamic law, the 
essential attributes are mainly four: 

1. the evolution of a complete judiciary, with full-fledged court systems 
and law of evidence and procedure; 

2. the full elaboration of a positive legal doctrine; 

3. the full emergence of a science of legal theory and legal methodology 
which, among other things, reflected a great deal of hermeneutical, 
intellectual and juristic self-consciousness; 

Hallaq, "The Quest for Origins or Doctrine? Islamic Legal Studies as Colonialist Dis-
course", UCLA Journal of Islamic and Near Eastern Law 2.3 (2003, forthcoming). 

7This assertion finds confirmation in the work of this writer and that of Christopher 
Melchert. See Hallaq, Authority, Continuity and Change, Chapters 2-3; idem, "Was ai-
Shafi'i the Master Architect of Islamic Jurisprudence?" (Chapter 10, below); Melchert, 
The Formation of the Sunni Schools of Law (Leiden, 1997), and his contribution here 
(Chapter 13, below). 
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4. the full emergence of the legal schools, a cardinal development that in 
turn presupposed the emergence of various doctrinal, educational and 
practice-based elements. 

By the middle of the third/ninth century, the third and forth attributes 
did not yet exist in any complete form. By the middle of the fourth/tenth 
century, all of them did. And this is the cut-off point. All later developments, 
including change in legal doctrine or practice, are "accidental attributes" 
that-despite their importance for legal and social historians-do not affect 
the constitution of the phenomenon we call Islamic law. With or without 
this change, Islamic law, for our purposes here, will remain Islamic law. But 
without the legal schools or the science of legal theory, Islamic law cannot 
be deemed, in hindsight, complete. 

Far more complex than plotting the end-point of the formative period is 
the determination of its beginning. It is no exaggeration to say that of all the 
major questions in Islamic legal history, the issues involved in studying these 
beginnings have proven the most challenging, if not elusive. The problems 
associated with "beginnings" have for long stemmed more from unproven 
assumptions than from any real historical evidence. It has been part of the 
classical Orientalist creed that the Arabia of the Prophet was a culturally 
impoverished region (and this remains the prevailing belief even today), and 
that when the Arabs built their sophisticated cities, empires and legal sys-
tems, they could not have drawn on their own vacuous cultural resources. 
Instead, in the course of their conquests and later expansion, they freely ab-
sorbed the cultural elements of the societies they conquered, including (but 
especially) the Byzantino-Roman, Sasanid, and Jewish civilizations. In this 
account, Syria and Iraq become the loci of legal transmission. 

The problem with these assumptions has consistently been that they 
are unable to stand the test of scrutiny. Except in a few cases, attempts 
to demonstrate genetic links with these cultures have proven futile, if only 
because Arabia has provided an equally, if not more, convincing source for 
much of the law that Islam derived. Yet, while classical Orientalism seems 
to have been largely abandoned by many cultural and political historians 
engaged in the study of the first few decades of Islam-who have made 
considerable progress on the basis of literary and non-literary sources-the 
legal historian has not caught up with these developments. Instead, the latter 
is still operating under archaic assumptions that have been belabored, but 
never proven, by nineteenth-century scholars. In some cases, furthermore, 
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there appears to be tremendous regress among some of these historians who 
are writing even nowadays.8 

What can be accomplished by a fair-minded scholar is demonstrated in 
the first item in this collection (Chapter 1), which comes from a non-legal 
historian. In his article "The Arab Conquests and the Formation of Islamic 
Society", Ira Lapidus perceptively analyzes the conditions that prevailed in 
the Arabian peninsula immediately prior to the conquests and shows how 
these conditions "involved the development within Arabian society of the 
very same types of institutions and forms of culture which were already 
established in the empire societies" .9 Arabia was thus heavily influenced 
by these forms of culture, since no barrier whatsoever separated it from the 
empire regions. In fact, over the three or four centuries before the rise of 
Islam, the Arabian peoples had migrated slowly northwards, to the point 
where they had come to constitute much of the population of Iraq and, 
especially, Syria. When the conquests began, these Arab populations-who 
had already absorbed, and themselves participated in creating, the cultural 
forms of the North-joined their Southern Arab fellow tribesmen in building 
the new venture that became Islamic civilization. What is to be recalled here 
are the complex relationships that existed between these Southern Arabs and 
the societies of the North, be they Arab or non-Arab. South Arabia, it must 
be stressed, shared many of the northern cultural forms and institutions, and 
this must remain a fact of crucial importance in any analysis of the rise of an 
Islamic legal system. For it is this fact that explains the significant difficulties 
encountered when legal borrowings are assumed to emanate from the North, 
to the exclusion of Arabia itself. Lapidus' article, therefore, provides both 
the historical framework within which the Islamic conquests arose and the 
Peninsular backdrop against which the future Islamic institutions (including, 
by implication, law) began to develop largely on the basis of the legal culture 
that the conquering Arabs brought with them from their native land. 

It will be readily obvious that in his "Pre-Islamic Background and Early 
Development of Jurisprudence" (Chapter 2), Joseph Schacht adopts a dif-
ferent approach, the underlying assumption of which is the postulate that 
Islamic law developed mostly on the basis of Iraqi and, to a lesser extent, 
Syrian traditions of law and legal practice. He maintains this position de-
spite the fact that he could not overlook the "developed" nature of the law 

8 See Wael Hallaq, "The Use and Abuse of Evidence: the Question of Provincial and Ro-
man Influences on Early Islamic Law", in W .B. Hallaq, Law and Legal Theory in Classical 
and Medieval Islam (Aldershot, 1995), IX; idem, "The Quest for Origins or Doctrine?" 

9 Lapidus, "Arab Conquests", 50 (Chapter 1, below). 
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that existed in the urbanized areas of the Peninsula, such as Medina and 
Mecca.10 His admission that such a developed law existed in the homeland 
of the conquerors had no bearing whatsoever on his determination to cham-
pion Iraq as the real cradle of Islamic law. It was one of Schacht's cardinal 
conceptions-dictating much of his scholarship on the early formation of Is-
lamic law-that Islamic law was not the natural evolutionary continuation 
of the l:[ijazllegal forms supplemented by northern influences, but rather the 
result of administrative and popular U mayyad practices that were heavily 
colored by the legal traditions that had survived in the new lands ruled by 
the first Islamic dynasty. Islamic law thus began to be elaborated on the 
basis of these practices that were inspired by layers of ancient Near East-
ern laws (this latter point constitutes Schacht's preoccupation in the next 
article "Foreign Elements in Islamic Law" [Chapter 3]). Of fundamental 
importance in this picture are the players in these developments, namely, 
the newly emerging groups of pious legal specialists who produced the first 
incarnation of an Islamic law around 100/718. Their successors, who were to 
continue their mission, succeeded in building a legal system, legal doctrine, 
schools of law, and a legal theory to boot. 

Nor does Schacht find that the body of regulations contained in the 
Qur'an have much to do with the evolution of a distinctively Islamic religious 
law from the outset. In fact, elsewhere, he argues that Qur'anic legal norms, 
"apart from the most elementary rules ... were introduced into Muhammadan 
law almost invariably at a secondary stage", 11 which he again assigns to 
the years immediately around 100/718. During the Prophet's lifetime, he 
argues, the Qur'an never functioned as a legal authority, nor did Muhammad 
himself do so. The Prophet "wielded his almost absolute power not within 
but without the existing legal system; his authority was not legal, but for 
the believers, religious, and for the lukewarm, political" .12 

The clear implications of Schacht's argument-that neither the Prophet 
nor the Qur'an constituted legal authority-are taken up by S.D. Goitein in 
his "The Birth-Hour of Muslim Law" (Chapter 4), where he protests that 
the Qur'an cannot be seen as confined to a non-legal, religious role. He cites 
the critical event in the Prophet's career where his conflict with the Medinan 
Jews led him to an awareness of his role as a leader of a community that had 
gained the divine right of upholding a law, just as the Jews and Christians 

10Schacht, An Introduction to Islamic Law (Oxford, 1964), 6-9. 
11 Schacht, The Origins of Muhammadan Jurisprudence (Oxford, 1950), 224. 
12Schacht, "Pre-Islamic Background", 31 (Chapter 2, below). 
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from other legal systems" ,19 they nonetheless "lend no support to the as-
sumption that jurists of non-Arab descent brought solutions from their natal 
legal systems-Roman, Roman provincial and Jewish law-to early Islamic 
law" .20 

Motzki's article brings to a close the first part of this book, leaving the 
question of borrowings only marginally less elusive than it had been when 
European scholars embarked upon their investigation of the issue a century 
and a half ago. Thus far, it has not seriously occurred to modern Western 
scholars that the solution to the problem might lie in the J:Iijaz, where Is-
lam began.21 The current lack of interest in the J:Iijaz as a likely place of 
Islamic legal origins is prompted by the Orientalist assumption-expressed 
unequivocally by Crone22-that the entire Peninsula was culturally and in-
stitutionally arid, and thus incapable of producing the kind of elaborate and 
sophisticated law that became the Shari'a. Lapidus' article (Chapter 1), 
is merely a preliminary pronouncement against this archaic assumption, a 
pronouncement that is largely non-legal. Modern legal scholarship has thus 
far left the thesis of J:IijazT origins lamentably unexplored.23 

The vacuum left by the thesis of foreign borrowings is merely one symp-
tom of our staggering ignorance of what happened, in legal terms, during 
the few decades after the Prophet's death. However, we begin to see some 
features of the law at work in the careers of the legal administrators who 
flourished during the second half of the first century. In Chapter 8, Irit 
Bligh-Abramski sheds light on this class of administrators whose functions 
in the early period were so underdeveloped and substantially non-legal that 
we cannot call them anything more than proto-qa¢zs. Showing how they 
developed into a full-fledged judiciary, Bligh-Abramski sketches the main 
contours of this development from the middle of the first century to the 
end of the second and beyond, commenting among other things on the re-
lationship between the judges and the political, ruling class. By virtue of 

19 Motzki, "Role of Non-Arab Converts", 316 (Chapter 7, below). 
20 Ibid., 293. 
21 Apart from the nearly forgotten essay of Gotthelf Bergstrasser, "Anfiinge und Charak-

ter des juristischen Denkens im Islam. Vorlaufige Betrachtungen", Der Islam 14 (1925), 
76-81, David Powers seems alone in stating, if only in passing, the possible influences of 
the J:Iijaz, although, to my knowledge, he nowhere pursues this line of thinking. See his 
"On Bequests in Early Islam", Journal of Near Eastern Studies 48 (1989), 185-200, at 
199. 

22 See Hallaq, "Use and Abuse of Evidence". 
23 An initial attempt, providing the context for such an enquiry, is advanced in Hallaq, 

The Origins and Early Evolution of Islamic Law. 
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had upheld divine laws of their own. While Goitein does not make the 
argument that the Qur'an functioned as an overarching source of law from 
the very beginning, he does make the important point-countering Schacht's 
claim-that the Qur'an's authority and, by extension, that of the Prophet, 
could not have been devoid of legal content. 

Intimately related to this theme is Patricia Crone's essay "Two Legal 
Problems Bearing on the Early History of the Quran" (Chapter 5), in which 
she attempts to show, basing herself on two exegetical examples, that "there 
is less continuity between Qur'anic and Islamic law than one would ex-
pect" and that "Schacht underestimated the discontinuity to which he drew 
attention" .13 The two examples that Crone adduces come to bolster at least 
six other cases14 that had earlier presented other scholars with exegetical 
problems and that in turn Crone takes to be illustrative of a disjunction 
between Qur'anic legal doctrine and the Shari'a. The fundamental problem 
as raised here is that shortly after the Prophet's death, his followers failed 
to remember what he-or the Qur'an-meant by certain, mainly legal, ex-
pressions. The question for Crone then becomes: "how could the meaning 
of such terminology be forgotten if the rules it (i.e. the Qur'an) formulated 
were explained and applied from the moment of their revelation?" However, 
one should not expect much in terms of an answer to this question, for Crone 
herself expressly admits her inability to provide a solution. 15 

The exegetical and other problems posed by Crone would indeed be se-
rious and would thus require an explanation if we grant two interrelated 
assumptions, namely, that: 1) they are genuine problems; and 2) if they are, 
they constitute sufficient grounds to doubt the existence of continuity. For 
example, the two problems associated with kaliila and kitiib (or, for that 
matter, the stoning verse or the alleged problem that Surat al-Baqara 2, 
v. 282, is said to raise concerning written documents) may not turn out to 
be problems after all, a fact that reduces the importance of the remaining 
problems, relegating them to the status of marginal exceptions rather than 
serious issues pointing to a marked discontinuity. But even if the entire 
set of problems proved genuine, as Crone would clearly have it, the fact re-
mains that aggregately, they can prove nothing beyond what the problems 
themselves present. In other words, they cannot and do not adjudge the 
entire relationship of (dis )continuity between the Qur'an and the Shari' a, 

13 Crone, "Two Legal Problems", 10 (Chapter 5, below). 
14 They are jizya 'an yad, al-!lamad, kaliila, 'ilii.f, the stoning penalty v. whipping, and 

written documents v. oral testimony. 
15 Crone, "Two Legal Problems", 21 (Chapter 5, below). 
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a relationship based upon hundreds of similar, even more important, legal 
cases. 

Crone's assumption of discontinuity echoes the argument she presents 
in another of her works, entitled Roman, Provincial and Islamic Law. 16 In 
this work, the author argues-following in the footsteps of a long string 
of Orientalists (including Schacht) 17-that Islamic law is substantially the 
product of foreign influence, in this case, of the provincial and Roman law 
that prevailed generally in the Fertile Crescent and, specifically, in Syria 
during the formation of Islamic society under the Umayyads. The case-
study she brings to bear upon the question of borrowings is the institution 
of the patronate and the legal status of freedmen. 

Crone's thesis, perhaps the most articulate in the field, has neverthe-
less been shown to suffer from fundamental methodological and substantive 
problems, 18 and as such it need not preoccupy us here. It did, however, 
render us a service in provoking serious research into the problem of man-
umission, an instance of which is Ulrike Mitter's article reproduced here 
(Chapter 6). Although Mitter addresses the limited issue of tasyib (un-
conditional manumission of slaves), she brings a sophisticated method of 

to bear on the controversy over borrowing, in this case, from 
Roman and provincial law. Her findings positively favor the indigenous ori-
gins of the convincingly showing the authenticity of these 
and, at the same time, demonstrating that it was Arabian peninsular prac-
tices, not Roman or provincial law, that constituted the foundations of later 
juristic constructions of tasyib. 

For the argument in favor of foreign influences on early Islamic law to 
make sense, one must assume the existence of agents who supposedly medi-
ated the transmission of foreign law into Islam. These agents are thought to 
have been the non-Arab converts who presumably knew and practiced the 
law of the conquered lands and who, by virtue of their conversion, brought 
it with them to the new religion. In his pioneering article (Chapter 7) repro-
duced here, Harald Motzki challenges this conventional wisdom on the basis 
of biographical data about the most important scholars who contributed to 
the formation of Islamic law. Motzki cautiously concludes that although his 
results do not preclude the possibility that "Islamic law borrowed resources 

16 (Carnbridge, 1987). 
17 In spite of the fact that Crone does criticize him in certain details (but not on 

principle). 
18 In addition to Ulrike Mitter's article in tlJ.is collection (Chapter 6), see Hallaq, "The 

Use and Abuse of Evidence". 
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their appointment and dismissal by this class, the judges and, with them, 
the judiciary as a whole, constituted the touchstone of the power dialectic 
between law and politics, an important theme that receives more attention 
in the final contribution to this volume (Chapter 14). 

Developments in the judiciary were concurrent with other developments 
in the systemic and substantive doctrinal spheres of what was emerging 
as Islamic law. By the end of the first century (ca. AD 700-20), circles 
of legal specialists began to emerge, and with the scholarly activities that 
these circles involved, a body of legal doctrine also came into existence. 
The first half of the succeeding century witnessed both a refinement and 
expansion of this doctrine, which became, for the first time, an articulate 
positive law that formed the basis of all later juristic constructions. New 
technical legal concepts and new connotations of old ones began to surface in 
juristic writings, involving a long discursive process that was to endow legal 
concepts with relatively fixed connotations by the end of the third/ninth 
century. Zafar Ansari's contribution (Chapter 9) presents us with a survey 
of this terminological development, discussing, among other things, such 
key concepts as J:tadfth, sunna, consensus, and qiyiis as had developed by 
the time the famous al-Shafi 'T appeared on the scene. 

In both modern Western and Islamic traditional scholarship, al-Shafi'T oc-
cupies an exceptionally distinguished status, virtually unrivaled by any other 
Muslim jurist. A major reason why this should be the case is the significant 
historical role that he has retrospectively been assigned as the "master ar-
chitect" of Islamic jurisprudence. In effect, he has long been regarded as the 
designer of a structured theory of law whose constitutive hermeneutical and 
methodological components presuppose an organic relationship between and 
among the so-called "four sources": the Qur'an, Prophetic Sunna, consen-
sus and the inferential tool of qiyiis. 24 Wael Hallaq 's article "Was al-Shafi 'i 
the Master Architect of Islamic Jurisprudence?" (Chapter 10) questions this 
perception and argues that al-Shafi'T's Risiila falls well short of providing 
a theoretical scheme corresponding to the later works of legal theory ( Ufiil 
al-fiqh). Perhaps more importantly, it shows that a full-fledged theory of 
these Ufiil, reflecting a highly structured theory of law, only emerged as late 
as a century after al-Shafi'T's death. 25 This finding is prompted not only by 

24 For a different analysis of the reasons behind the Western lslamicists' over-rated per-
ception of al-Shafi'l, see Hallaq, "The Quest for Origins or Doctrine?" 

25 These findings were later confirmed, in their entirety, by Joseph Lowry, "Does Shafi'l 
have a Theory of Four Sources of Law?", in Bernard Weiss, ed., Studies in Islamic Legal 
Theory (Leiden, 2002), 23-50, and in part, by Christopher Melchert, Formation of the 
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the fact that such structured works cannot be documented in most of the 
third/ninth century, but also by the consideration that the subject matter of 
later al-fiqh presupposed a synthesis of various jurisprudential and the-
ological elements that had not yet been accomplished during the third/ninth 
century. 

In Chapter 11, Devin Stewart acknowledges that neither al-Shafi'I's Risiila 
nor al-Shafi'I himself established the groundwork for later al-fiqh devel-
opments, but argues, on the basis of reconstructed fragments, that works 
of were nonetheless authored during the third/ninth century. Stewart, 
however, does not succeed in convincing the reader. The value of his article 
instead lies in showing that the issues raised in the third/ninth century 
works are rudimentary, reflecting an earlier stage of development from which 
the structured works of the next century partly emerged, and to which 
they formed, also partly, a discursive response. The provisional and partial, 
but not even synoptic, subject matter adduced by Stewart26 confirms the 
emergence in that century of no more than a prototypical genre of U-?iil, one 
that is concerned with a limited number of polemical issues and still lagging 
behind in terms of structured legal methodology and hermeneutic. 

The emergence of al-fiqh as a structured methodology was not 
merely a reflection of a synthesis between rationalism and traditionalism, 
a synthesis that came to define Sunnism as a distinct legal, theological and 
political entity. al-fiqh was also a constitutive ingredient in the creation 
of madhhabs, the legal schools that, on the one hand, articulated once and 
for all the shape of legal doctrine and, on the other, contributed fundamen-
tally to the phenomenon called Sunnism. It laid down the hermeneutics of 
the madhhab as a doctrinal entity, 27 the implication being that the final 
formation of the madhhabs as such entities could not have come into being 
without a structured theory by which legal authority and hermeneutics could 
be defined and finally articulated. It was on the basis of such a hermeneutic 

Sunni Schools. 
26 Even if we grant that the fragments excerpted by Stewart are indeed those authored 

by Ibn Dawild, and even if we grant that these fragments may be compounded into a 
structured U!liil theory (an assumption that can by no means be endorsed), Hallaq's dating 
of the emergence of U!liil would be no more than three or four decades later than Stewart 
would like the date to be, since Ibn Dawud could not have written prior to 280/893, and 
indeed more likely did so closer to 290/902. 

27 There were other, earlier meanings of "madhhab", which are not intended here. For 
these meanings, see Hallaq, Authority, Continuity and Change, 155; idem, "From Regional 
to Personal Schools of Law? A Reevaluation", Islamic Law and Society, 8 (2001), 1-26, 
and Melchert, "Formation of the Sunni Schools" (Chapter 13, below). 
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(the result of a heightened degree of epistemic self-awareness) that the mad-
hhabs, which had by definition to be attributed to a founder, came actually 
to construct the authority of that (supposed) founder. 

Hallaq's second contribution in this volume (Chapter 12) follows up on 
the related themes of how the authority of al-Shafi'I and the other presumed 
founders of the legal schools was constructed, explaining not only the rise 
of these so-called founders to epistemic and hermeneutical prominence-a 
defining feature of legal authority-but also how the madhhabs as doctrinal 
entities came into being. The construction of school authority represented 
one of the most central processes that were involved in building the school 
structures, be they epistemological or doctrinal. At another level of analysis, 
the schools came into being also as a result of certain developments within 
the body of jurists who carried the burden of the entire province of law, 
developments having to do with the politics of the ruling class, the mount-
ing pressures resulting from juridico-theological debates and, among other 
things, the rise of legal education as an institutionalized discipline. This lat-
ter development stands as the central theme in Christopher Melchert's piece 
(Chapter 13), which summarizes his research, based mainly on biographical 
dictionaries, into the role of education in building the schools through stu-
dent loyalties. He also attempts to explain why the four schools survived, 
and even flourished, while others became extinct. 

Why the four schools succeeded while the others failed is a question that, 
for many a modern scholar, is closely connected with the role played by the 
Islamic government in the legal system and the manner in which it influ-
enced and used the legal profession.28 On the other hand, it is precisely 
the overwhelming absence of the state from the province of Islamic law that 
may explain why the legal schools emerged at all, and why they turned out 
to be a distinctive Islamic phenomenon with no real parallel in other legal 
cultures. The construction of the school founders' authority as the axes of 
legal authority amounts to an act of compensation, substitution, replace-
ment. Whereas in most other legal systems the body politic sanctions the 
law's authority, in Islam the state or government was as much subject to 
the law as the individual Muslim. The construction of the madhhab was 
therefore a process, an act, by which an equivalent form of authority is 
created to fill the gap the state had left behind. Although the process of 

28 0n these and other explanations, see George Makdisi, "The Significance of the Schools 
of Law in Islamic Religious History", International Journal of Middle East Studies 10 
(1979), 1-8, and references cited therein. 
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madhhab-construction began to manifest itself during the second half of the 
second/eighth century and took as long as another century and_ a half to be 
completed, its embryonic beginnings and the conditions that permitted its 
emergence can (and should) be traced back to the first decades oflslam when 
the chief participants in the creation of legal culture were private scholars 
rather than statesmen acting on behalf a body politic. Even when the latter 
happened to involve themselves in the making of this culture, their contribu-
tions were deemed individual, representing, in the long run, their personal 
opinions that had anything but the force of an edict. As M. Qasim Zaman 
shows in the last contribution to this volume (Chapter 14), the "caliph's 
participation in religious life was not in competition with, or over and above 
that of, the emergent Sunnl 'ulamii', but in conjunction with them" .29 And 
insofar as the principle of the rule of law was concerned, the caliphs also 
understood that they were just as much subject to the law as anyone else. 

* * * 
Enough has been said to indicate that the study of Islamic legal history 
during the formative period suffers from underdevelopment in a number of 
ways, and for a number of reasons. In the opening pages of this Introduction, 
enough was likewise said to show why Muslim scholars writing in the Mus-
lim world have not been able to study this period with a view to discovering 
what indeed happened, to the extent, of course, that one can recover the past 
(a major problem that faces not only historians but the very craft of history 
as an attempt at reconstructing what is presumed to be knowable events of 
the past).30 At the same time, one would expect, with all the critical, scien-
tific apparatus at their disposal, that Western scholars would have attained 
a more accurate version of the truly historical than their Muslim counter-
parts. This, however, has not proven to be the case. The early legal history 
of Islam-not to mention other periods-remains in Western scholarship just 
as "fictive" (to use Hayden White's parlance) as the body of knowledge that 
Muslim scholars have thus far produced. One reason why this is the case is 
the intense concern, represented in the Western scholarly paradigm, to view 
Islamic origins as replicating the cultural patterns and institutions deemed 

29 Zaman, "The Caliphs, the 'Ulama', and the Law", 4 (Chapter 14, below). 
30 0n this and other related problems, see Hayden White, The Content of the Form: 

Narrative Discourse and Histroical Representation (Baltimore and London, 1987); also see 
L.B. Cebik, "Fiction and History: a Common Core?", International Studies in Philosophy 
24 (1992), 47-63, although Cebik here disregards White's nuanced qualifications preventing 
the dismissal of history as a purely fiction. 
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to have been the sources of Western civilization. Hence the stubborn and 
persistent predilection for affirming fundamental dichotomies in the study 
of early legal developments: Arabia thus turns out to be culturally impover-
ished whereas the conquered lands of the North (mainly Syria and Iraq) are 
the abode of high civilization, a posited affirmation that compels the con-
clusion that the elaborate and sophisticated Sharl'a could not have been the 
product of a desolate culture but must have rather taken over the northern 
legal forms under an Islamic veneer. 

This cardinal tenet, which amounts to no more than an ideological doc-
trine,31 in turn determined several other assumptions that have become 
highly operative not only in the choice of scholarly topics to be pursued 
(in itself an approach not without much prejudice) but also in the manner 
these topics are studied and treated. Thus, the possibility that the l:lijaz was 
an integral part of the Near Eastern cultural oikoumene with institutional 
and legal forms akin to those of the north, has been a priori excluded. What 
is even more blatant is the complete dismissal of the very likely possibility 
that Roman and provincial law are themselves no more than the distillate 
of what Rome adopted of the Semitic cultural forms prevalent in the Fertile 
Crescent, mainly Syria (Bilad al-Sham). These Semitic forms, intrinsic to 
the Arabs of both the North and the South, constituted much of what later 
came to be Roman law, appropriated in typical fashion by the imperial state 
as its own.32 This appropriation was happily, not to say conveniently, forgot-

31 As I have shown in my "The Quest of Origins or Doctrine". 
32See now Warwick Ball, Rome in the East: the Transformation of an Empire (London 

and New York, 2000), where a strong case is made in favor of the argument that the Near 
East had a far greater influence on Rome and Roman culture than the Roman Empire 
had on the Near East. Not only did the latter have a long history of urbanism and urban 
structures that predated both the Greeks and the Romans, but what carne to be known 
as the Roman heritage of the Near East turns out, in many if not all respects, to be a 
heritage heavily indebted to the indigenous Semitic cultures of the ancient Near East, not 
to Greece or Rome. Although Ball's evidence is largely archaeological and architectural, 
he draws heavily on other types of material that inform political, military and even legal 
history. This work (perhaps together with Maurice Sartre's L 'Orient romain (Paris, 1991 ], 
which in some respects anticipates Ball's work) easily allows for shifting the burden of 
proof onto the proponents of the thesis that the cultural and institutional forms existing 
in the pre-Islamic Near East were Roman, not Semitic. Also see Hallaq, "Use and Abuse", 
30-31, and sources cited therein (n. 17). 

On a more specific level, and in the larger context of his study, Ball comes rather close 
to arguing for Semitic origins of Roman law. When discussing, for instance, Beirut's Law 
School (said by many Orientalists to have influenced the early development of Islamic law), 
he makes the following observation: "At the beginning of the third century the (Phoeni-
cian, but Roman] Emperor Septimius Severus founded Beirut's most famous institution. 
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ten by Orientalists whose agenda is likewise one of appropriating the history 
of Islam, rendering it capable of being rewritten, even metamorphosed.33 

The Semitic and Romano-Semitic cultural forms of the Peninsular Arabs 
and of those Christian Arabs of the North were suppressed in favor of a di-
chotomy in which these Arabs stand, in their entirety, qualitatively distinct 
and separate from all other peoples in the region. With this scenario in 
place, it is easy to postulate Islam's heavy indebtedness to Europe's cultural 
predecessors. And that is the point. 

The ramifications of these assumptions extend, as they are no doubt 
intended to do, far beyond questions of the pre-Islamic origins of Islamic 
law. Once the novelist writes her first chapter, she is bound by it, and 
everything that follows must fit. If Islam's legal tradition owes itself, in full 
or in good part, to foreign influences, then there can neither be a Qur'anic 
legal substrate nor Prophetic legal dicta that could inspire, much less give 
rise to, an Islamic legal tradition. Any concession to such effects would deal a 
blow to the theory of foreign borrowing and would "unjustifiably" credit the 
"culturally impoverished" Arabs with legal and other achievements at the 
expense of the "genuine" culture-producing Greco-Romans and other "non-
Arabs". The theory of foreign influence thus continues to serve its purpose 
in pushing the emergence of an Islamic law to the end of the first century AH, 
if not to the beginning of the second. This thesis comes in handy to explain 
the otherwise inexplicable, namely, that by the time of al-Shafi'I's death-a 

This was the Law School, the first such institution in the Roman world, and it was en-
thusiastically supported by the [originally Near Eastern] Severan emperors. The Beirut 
Law School was to have a profound effect on Roman civilization. It represents the birth 
of Roman-hence European-jurisprudence, of which Justinian's monumental Digest was 
the first great achievement. It attracted many prominent legal minds, mostly drawn from 
the Phoenician population of the Levant itself. The most famous was Papinian, a native 
of Emesa, and his contemporary Ulpian, a native of Tyre. Both were patronised by the 
Severan dynasty ... and both were acknowledged in Justinian's Digest as forming the basis 
of Roman Law. Beirut and its justly famous law school, and with it its profound legacy, 
is regarded as a 'Western' and Roman enclave in the Near East. But it was founded and 
promoted by emperors whose origins and destinies were intimately bound to Phoenician 
culture. Above all, it must be emphasised that ... the environment of Beirut and its law 
school is the Near East, not Italy. Many of the great scholars who dominated it were 
natives of the Near East, however Romanised, notably Papinian and Ulpian. It drew upon 
literary traditions that stretched back to Sanchuniathon of Beirut in the seventh century 
BC and legal traditions that stretched back even further to the Judaic traditions of the 
early first millennium and the Mesopotamian law codes of the early second millennium. 
Ultimately, therefore, should we be viewing Beirut in the context of Rome or of Babylon?" 
(pp. ll73-74). 

33 0n this, see Hallaq, "Quest for Origins or Doctrine?" 
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century after the emergence of an Islamic law-the Sharl'a had reached the 
zenith of development. Here too all the pieces of the puzzle fit or, should we 
say, are made to fit. If the Muslims did not borrow the constitutive elements 
of their legal tradition from others but had instead to create the tradition 
by their own effort and imagination, it would have been virtually impossible 
for them to construct such an imposing legal tradition by the time Shafi'l 
died. This is simply too short a period, and so, only borrowing can explain 
the swift upsurge of a highly developed law and legal system. 

Al-Shafi'l therefore discharged a crucial function in the Orientalist sce-
nario that had little to do with the quality and quantity of his contribution to 
juristic development. He was made not only a master architect of jurispru-
dence but also an unrivaled mind whose competence and mastery "had not 
been achieved before" and were "hardly equaled and never surpassed after 
him" .34 With al-Shafi'l, then, the pinnacle of Islamic law had been attained, 
lending at once justification and credence to the theory of foreign influences. 
But the theory that sketched the scenario of northern, foreign influence, of 
the emergence of and Islamic law at around AH 100, of the extraor-
dinarily speedy development of this law, and of the unsurpassed influence 
and mental aptitude of al-Shafi'l, is the same theory that sentenced the 
post-Shafi'l era to a long-term scholarly imprisonment where a few, if any, 
developments could be expected to have taken place. The Muslim legal tradi-
tion after al-Shafi'l, Western paradigmatic scholarship has until recently told 
us, represented nothing more than a slavish heaping of commentary upon 
commentary, producing little more than Byzantine hair-splitting.35 This 
complex and multi-layered theory-in effect no more than a doctrine-not 
only contributed to the stagnation of scholarship on the developmentally 
rich post-Shafi'l era, but operated to complete the doctrinal cycle that the 
theory was intended to accomplish in the first place: that in its origins, just 
as in the modern world (where the Sharl'a has been virtually replaced by 
European codes), Islam needed the Western legal tradition to inject itself 
with life, in order to be able to cope properly with the stresses of imperial 
expansion fourteen centuries ago and with the challenges of modernity in 
the present day.36 

But doctrine is no substitute for scholarship. Nor is religious narrative. 
Will there be a third, paradigmatic account? 

34 Schacht, Origins, 1. 
35 Although this attitude was summed up by N.J. Coulson in the early 1960s (A History 

of Islamic Law [Edinburgh, 1964]), 84, it continued to dominate the field until the 1980s. 
36For a more detailed analysis of this theme, see Hallaq, "Quest for Origins or Doctrine?" 
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1 
THE ARAB CONQUESTS AND THE 

FORMATION OF ISLAMIC SOCIETY 
I.M. Lapidus 

Preface 

The Arab conquests were an epochal and cataclysmic 
event. Not only historians, but all peoples, of east 
and west, have been mystified by the sudden and mass 
migration and conquest by Arab nomadic peoples, and 
the defeat of refined and civilized societies by 
vigorous "barbarians." We are fascinated to see a 
new religion triumph over old faiths, corrupted 
empires be displaced by a new regime, and old civil-
izations die to serve the birth of a new. How are 
such sudden and extraordinary changes to be 
explained? 

The facts are well known. Historians agree that a 
complete understanding of these events must include 
an account of Arabian history, the rise of Islam, the 
conquests, and the early history of Arab-Islamic 
civilization. Most historians emphasize one of sev-
eral themes. Some stress the history and the insti-
tutions of pre-Islamic society so that we may better 
understand the subsequent contribution of Arab 
civilization to the development of the Middle East. 
Hence the emphasis is placed upon bedouin poetic and 
linguistic accomplishments, the structure of bedouin 
social life, the religions and monarchies of South 
Arabia, and Meccan commerce and religion. Other 
writers analyze the conjunction of social, political 
and religious conditions which make intelligible the 
rise of Islam. Still others deal with the mechanisms 
by which great tribal confederations are formed, how 
they were able to overwhelm the defenses of estab-
lished empires, and why conquering peoples were 
assimilated into the polity and culture of the con-
quered peoples. Yet despite the impressive scholar-
ship, the rise of Islam and the conquests still seem 
arbitrary developments in terms of Arabian and !-Iiddle 
Eastern history. Arabian history is portrayed as 
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chaotic until the rise of Islam. In terms of the 
history of the Middle East, the Arab conquests are 
taken as an historic accident, a diversion from the 
true course of Middle Eastern developments. 

I think that we can improve our perspective on 
these matters, and better comprehend the rise of 
Islam and the conquests, in their intrinsic relation 
to the development of Arabian society, and in their 
relation to the history of the conquests and the for-
mation of a new civilization, by considering the 
conquests as an integral part of the relationship 
between Arabia and the Middle Eastern societies. For 
this we do not need new facts, but an interpretation 
of the historical process as a whole. This process 
was the joint and interrelated evolution of two types 
of societies--the empire type societies of the Hiddle 
East, Byzantine and Sasanian, and the "peripheral" 
society of Arabia. The genesis of the Arab conquests 
was profoundly influenced by the character of the 
environing civilization, just as the transformation 
of late Roman and Persian civilizations and the rise 
of Islamic civilization in the Middle East were 
influenced by the Arab conquests. The pre-conquest 
phase of this history involved the development within 
Arabian society of the very same types of insti-
tutions and forms of culture which were already 
established in the empire societies, a transformation 
which created the internal conditions for the rise of 
Islam and the Arab conquests. The post-conquest 
phase of this history entailed the integration of the 
conquering peoples and their home territories into a 
comprehensive new civilization. The conquest itself 
helped to complete the assimilation of the conquering 
peoples, begun in Arabia, into general Middle Eastern 
society, while the injection of new peoples and new 
values representing a variant but related form of 
Middle Eastern culture introduced an Arab and Islamic 
identity for Middle Eastern peoples. 

This point of view turns our attention from the 
drama of the rise of Islam and the Arab conquests and 
brings to light the slow, lengthy, elaborate history 
by which Arabian and Middle Eastern empire societies 
were amalgamated. The epochal events associated with 
the rise of Islam and the Arab conquests are best 
understood, not as a purely Arabian development, nor 
as an imposition of an Arabian society upon the rest 
of the Middle East, but as an evolutionary process by 
which several Middle Eastern societies became more 
highly integrated and more highly developed. 
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Arabia and the Middle East 

The key to this larger historical process lies in the 
long-term relationship between Arabia and the rest of 
Middle Eastern society. The two regions had devel-
oped in very different ways. In the empire Middle 
East the development of civilization was marked by 
several critical features. First was the development 
of an agricultural economy. Second was the emergence 
of complex forms of social organization superimposed 
on the small family or clientele groups which were 
the earliest forms of human society. The first com-
plex societies in the Middle East were city societies, 
which were different from smaller groups in that they 
were characterized by non-familial forms of political 
leadership, social stratification, division of labor 
and new forms of cultural achievement including 
writing and monumental architecture. In ancient 
Mesopotamia, where the first cities took shape in the 
late fourth millenium B.C., the crucial development 
was the growing authority of priests and the increas-
ing role of temple worship and temple structures in 
the life of agricultural communities. Temples 
absorbed numerous small clans into a new community. 
Priestly managers regulated the distribution of 
resources in the larger community, and, in the 
interests of the temple, favored the growth of spec-
ialized artisan, merchant, and farming activities 
outside the basic clan groups. 

From the middle of the third millenium B.C. 
empires succeeded cities as the most extensive and 
complex form of social organization. Empires 
regimes which dominated numerous smaller communities 
--families, tribes, cities, temples and regional 
states. They were commonly formed by conquerers who 
devised new means of military domination and admin-
istration to control their territories. Empires, 
however, must be understood not only as a type of 
political regime, but also as a form of society and 
culture. The formation of an empire had profound 
social consequences. Like the formation of the 
temple city, the formation of empires burst asunder 
the earlier forms of community. Empires detached 
individuals from the matrixes of clans and temples. 
To fight, to administer, to serve at court, to trade, 
to colonize distant lands, men were torn from their 
homes. Resources once committed to local communities 
were taxed or confiscated and redistributed in the 
interests of the state. Empires thus stimulated 
specialization of functions in society. Priests lost 
their administrative authority and became religious 
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functionaries. Artisans and merchants were set free 
to work for the market. In turn, the increased scale 
of society, and the increased individualism implied 
by specialization and mobility, required new modes of 
cultural integration. Empires thus favored common 
languages, common laws, and common religions to forge 
bonds between ever more numerous and diverse individ-
uals and communities over ever greater reaches of 
territory. 

The empire type of society also fostered the de-
velopment of new religious mentalities. In the 
ancient Middle East the archaic pantheon remained in 
force, but greater emphasis was placed upon the 
celestial gods and the supreme lord of the 9antheon, 
for the gods of the wider heavens symbolized the 
larger and more impersonal order of the empire. At 
the same time, the breakdown of small 
allowed a sentiment of individuality to develop and 
to be expressed in the worship of personal gods with 
whom men stood in an intimate emotional relationshio. 
The larger the empire, the greater the freedom of the 
individual; the wider the heavens, the more intimate 
the gods. Men assumed a personal relationship to the 
gods, and a personal responsibility for upholding the 
impersonal order of society and cosmos. 

A late but crucial development in the religious 
mentality of the ancient Middle East was, of course, 
the birth of the monotheistic religions. Judaism, 
Zoroastrianism, Christianity, and later Islam reo-
resented a new conception of God, of man, and of. 
human society. For these religions, the true reality 
was not within this world but transcended it utterly; 
man's destiny was not within the fabric of temple or 
empire but was, rather, his salvation beyond. 

The new kind of religions not only represented a 
new mentality; they had profound social and polit-
ical consequences. Archaic religion and early empire 
religions were cultic religions in the hands of 
specialists, closely identified with the political 
elite. The new religions, however, formed congre-
gations, or churches, which assigned all believers an 
active religious role and united them as brothers in 
a common religious life regardless of other familial, 
tribal, communal, or political loyalties. In prin-
ciple, the churches embraced mankind as a whole, 
though in fact they continued to represent the 
collective identity of particular peoples or regions. 
Thus, the formation of churches marked a differen-
tiation of religious and political communities, of 
religious and political elites, and of secular and 
religious values. 
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By the seventh century, Middle Eastern empire 
societies, Roman and Sasanian, Christian and Zoro-
astrian, were characterized by agricultural and urban 
forms of economic production, citied societies, mono-
theistic religions and imperial regimes. Arabia was 
not part of these developments. For various reasons, 
primarily because of the prevailing climatic and 
ecological conditions, Arabia remained at a state of 
development which resembled the ancient rather than 
the evolved condition of the rest of the Middle East. 
In Arabia the primary communities--the bedouin clans 
--remained especially powerful, while urban, re-
ligous and royal institutions, though not absent, 
were relatively less developed. whereas the em?ire 
world was predominantly agricultural, Arabia was 
Primarily pastoral. while the empire world was 
citied, Arabia was the home of camps and oases. 
Whereas the empire peoples were committed to the 
monotheistic religions, Arabia was largely pagan. 
While the empire world was politically organized, 
Arabia was politically fragmented. 

At the same time, Arabia was always in close con-
tact with and strongly under the influence of the 
empire regions. There were no physical boundaries 
between Arabia and the Middle East proper. No rigid 
ethnic or demographic frontier isolated Arabia from 
the rest of the region; nor did great walls or 
political frontiers. Arabian peoples migrated slowly 
into the Middle East and themselves made up much of 
the population of the North Arabian desert and of 
Syria. Arabs in the fertile crescent region shared 
political forms, religious beliefs, economic con-
nections, and physical space with the societies 
around them. Arabia was further connected to the 
rest of the region by itinerant preachers, who intro-
duced monotheism into the largely pagan peninsula; 
by merchants who brought textiles, jewelry, and food-
stuffs such as grain and wine into Arabia, and 
stimulated the taste for the good things of life; 
and by the political agents of the empire powers who 
intervened diplomatically and politically to extend 
their trading privileges, protect sympathetic re-
ligious populations, and advance their strategic 
interests. The Byzantines and the Sasanians disputed 
control of the Yemen, and both were active in creat-
ing spheres of influence in North Arabia. They also 
exported military technique to the Arabs. From both 
the Romans and the Persians the Arabs obtained new 
arms, and learned how to use mail coats of armor. 
They learned new tactics, and the importance of 
discipline. This seepage of military technique came 
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through the Lakhmid and the Ghassanid states, some-
times through the enrollment of other Arabs as 
auxiliaries in the Roman or Persian armies, and some-
times through the unhappy experience of being 
repulsed by superior forces on the frontiers of the 
empires. This passing on of military ability was of 
great importance for the Arab conquests for it grad-
ually equalized the quality of forces on either side 
of the frontier. 

The civilization of the Middle Eastern empires was 
seeping into Arabia as happened everywhere where 
developed empires maintained frontiers with the pol-
itically and culturally less organized societies. 
Military expansion, trade, or missionary activities 
induced social change in still undeveloped societies. 
The need to mobilize the power and resources required 
to maintain political autonomy, or to carry on trade 
with empires, stimulated in less developed societies 
the same processes of stratification, specialization, 
and of community and identity formation by which the 
empires had themselves come into being. They gener-
ated in peripheral areas just those conditions which 
allowed for the eventual amalgamation of empire and 
outside areas into a single society. 

The Basic Structures of Arabian Society 

By the late sixth century, however, these inducements 
to evolutionary change had not gone so far as to 
absorb Arabia into the general civilization of the 
Middle East or to inspire in it the birth of a new 
civilization. The outbreak of the Arab movement and 
the subsequent mutual assimilation of Arabian and 
Middle Eastern empire societies seem to come sud-
denly in the early seventh century. How is this to 
be explained? The key to understanding this lies, I 
think, in a close study of the history within Arabian 
society of the relationship between the basic par-
ochial small group bedouin society and the elements 
of urban, religious and royal institutions which 
represented the more evolvea type of Middle Eastern 
society. 

The nomadic pastoral clan was the most fundamental 
institution of Arabian society. It goes back at 
least to the beginning of camel domestication and the 
occupation of the Central Arabian desert in the 
thirteenth and twelfth centuries B.C. Bedouin 
peoples lived in tightly knit kinship groups, in 
patriarchal families formed of a father, his off-
spring and their families, living in a few tents. 
These families were further grouped into clans of 
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about 100-300 tents which migrated together, owned 
their pasturage in common, and politically drew one 
line. Each clan was fundamentally an 
unit. All loyalties were absorbed by the group which 
acted as a collectivity to defend its individual mem-
bers and to meet their responsibilities. If a member 
was harmed the clan would revenge him. If he did 
harm they would stand responsible with him for money, 
or indeed, for forfeiture of life. As a consequence 
of this •a9abiyya, the bedouin clan regarded itself 
as a complete polity and recognized no authority out-
side of the group. The clans were led by a sheikh 
who was usually selected by the elders of the group 
from one of the aristocratic families, and always 
acted in accord with this council. He settled 
internal disputes according to the traditions of the 
group. His office was the embodiment of the clan 
tradition, and respect and willingness to follow his 
lead depended on the conviction of the tribesmen that 
the sheikh represented the true tradition, and that 
he epitomized the virtues of the clan. The sheikh 
had to be wealthy and generous to the needy and to 
his supporters, a man of tact and prudence, fore-
bearing, resolute and practical, with the good 
judgment to avoid antagonizing the sensitive among 
his followers. 

The mental universe of the bedouin was entirely 
defined by the clan. Poetry expressed his fundamen-
tal devotion to the prestige and security of the 
group; without the clan, the individual bedouin had 
no status, no place in the world, no life of his own. 
As Chelhod has pointed out, there is no way to 
express individuality or personality in the language 
of the bedouin. The term wajh, face, which applied 
to the chief, was a concept designating the persona 
of the group, rather than the individuality of the 
sheikh. 

In certain conditions, these primary communities 
could be integrated into more inclusive, often 
stratified, bodies. At the points of contact bet-
ween the fertile parts of Arabia and the desert, at 
oases, in Yemen, and in the northern margins where 
the Arabian desert touches the fertile crescent, the 
relationships between bedouin and sedentary peoples 
involved regular cooperation for the exchange of 
agricultural for pastoral products and for the 
organization of the caravan trade. Cooperation 
could lead to trade agreements and treaties among 
autonomous participants, and it could also lead to 
the formation of political confederations. Such 
confederations were formed by the domination of one 
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tribe over others or through the recognition of an 
aristocratic family as leader of a confederation of 
clans. Though such groups did not show any of the 
ceremonial trappings or conceptions of political 
authority transcending the tribal or familial con-
text which we usually associate with the development 
of full-fledged monarchies, their integrative 
functions were still important. 

The integration of different groups could also 
occur on a religious basis. The formation of a 
Qaram, a common sanctuary, allowed for worship of the 
same gods, economic exchange, sociable contact and 
political bargaining. 

Only in the peripheral zones did monarchs and 
kingdoms, at times, prevail. In South Arabia, royal 
authority was first established about 1000 B.C. and 
lasted until Muslim times. In Yemen, the political 
elite was drawn from aristocratic tribes and con-
trolled landed estates. Temples also had extensive 
holdings, while the common people were organized into 
clans which were obliged to provide agricultural and 
military services to the elites. Tributary and 
vassal tribes extended the power of the Yerneni king-
doms well into the interior of Arabia. In the north, 
kingdoms were less fully institutionalized. For 
example, the ancient Nabatean kingdom was ruled by a 
king who claimed a divinely given authority and had 
some centralized administration but really depended 
on the support of a coalition of clan and tribal 
chiefs. 

Historical Tension and Change 

The degree to which the individual bedouin clan 
was the predominant historical actor and the degree 
to which confederated or large scale societies were 
dominant was historically variable. The main factor 
regulating this balance was the degree to which 
sedentarized forms of economy and society imposed 
upon or were overwhelmed by pastoral forms. The 
history of Arabia was governed by the tension between 
the settled areas and the pastoral areas. From about 
1000 B.C. until about A.D. 300 stable political 
organizations in the settled areas--Yemen, the 
and on the northern periphery--successfully organized 
the interior of the peninsula and kept bedouin life 
subordinate to the agricultural and commercial econ-
omies of the settled kingdoms. 

Settlement in Yemen dates back to the tenth cen-
tury B.C. to the kinqdorns of Saba', Ma•in, Qitban and 

which were agricultural and trading 
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societies active in the international spice and 
incense trade along the coasts of Arabia. By the 
fifth century B.C., Yemen was organized into king-
doms which had monarchical institutions, a stratified 
landed elite, a religious pantheon and organized 
temple worship of the gods, and encompassed agricul-
ture, trading, and pastoral peoples. By 115 B.C., 
the Hirnyarites united the south. By A.D. 300 the 
union of southern kingdoms was still in force. 

In the North Arabian desert, the first evidence of 
small kingdoms or confederations dates to the ninth 
and eighth centuries B.C. In the north, the influ-
ence of Middle Eastern empires and religions was 
important from earliest times. From the middle of 
the eighth to the middle of the seventh century B.C., 
Assyrian kings attempted to subdue the Arabs, secure 
the caravan routes, and extract tribute from the 
desert peoples, but permanent order was beyond their 
reach. By the early sixth century B.C., the 
Nabateans were in the course of forming a kingdom. 
Nabatean monarchical institutions and religious pan-
theon were derived from Syrian examples. By 587 B.C., 
they had replaced earlier peoples in North Arabia; 
by the end of the fourth century B.C., Petra·was 
founded; and by the second century B.C. the 
Nabatean kingdom was fully established. By 85 B.C., 
the new kingdom had control of much of Jordan and 
Syria. Its business was the caravan trade with Yemen 
in the south and Egypt and Damascus and the coastal 
cities of Palestine. The kingdom lasted until A.D. 
106 when it was destroyed by the Romans. Palmyra 
succeeded Petra, and extended monarchical control 
over the deserts and surrounding bordering areas. 
Urbanized capitals, elaborate temples, wide com-
mercial networks, and strong Hellenistic culture 
marked Palmyran supremacy. 

These kingdoms, northern and southern, maintained 
economic and political order in the peninsula as a 
whole, integrating the bedouins of the desert in-
teriors into the political and cultural frameworks of 
the border states .. The nomads functioned in 
peninsula-wide trade, linked settled places, and were 
absorbed in political coalitions sponsored by the 
northern and southern powers. 

The phase of the border kingdoms did not last. 
The opening of sea routes for international trade in 
the first century B.C. proved to be a financial and 
political disaster for Yemen. Political power in the 
south weakened with the failure of overland routes; 
bedouin troops interfered in internal conflicts in 
South Arabia, pushed in against agricultural areas, 
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and cut off Yemeni influence in the and in 
central Arabia. In A.D. 328, Imru' al-Qays b. 'Amr, 
king of the Arabs, took control of Najran. In the 
north, Palmyra was destroyed in A.D. 271, the victim, 
as were the Nabateans, of Roman efforts to incorpor-
ate North Arabia directly into the empire. By the 
end of the third century, the grip of the old order 
was shattered. 

However, the effort to re-establish the border 
kingdoms and to extend peripheral power throughout 
Arabia resumed. The period from early fourth century 
to the end of the sixth century represents a phase of 
efforts to re-establish the dominance of border king-
doms in the peninsula. From the beginning of the 
fourth century, the old kingdoms were being replaced 
by "middle period kingdoms" which tried to restore or 
to keep order in the desert and to protect trade and 
oasis cultivation. In Yemen, the Himyarite kingdom 
was restored, but not with effective powers of old. 
The lessened authority of kings, the increased power 
of "feudal" families and independent tribes, the 
decline of the economy, and the breakdown of the old 
cultural identity of the pagan archaic society under 
Jewish and Christian competition made it impossible 
fully to restore the old order. Still, in the fifth 
century, Yemeni influence extended over the bedouins 
of the and central Arabia, mediated by the 
tribal confederation of Kinda. Kinda came into being 
in the fifth century and lasted about one hundred 
years. The authority of the Kinda family, however, 
was entirely personal and very limited. The confed-
eration blossomed so long as the heirs to the chief-
tainship of Kinda were able men whom the bedouins of 
other tribes would respect, and the confederation 
managed to keep together on this uncertain basis for 
about four generations. No permanent state could be 
established without institutions of a more sophisti-
cated and durable kind. 

In the same period, the Yemen was severely dis-
rupted by internal religious struggles and foreign 
invasion. In 512, Abyssinians invaded the country 
to restore Christian influence after the rise to 
power of a Jewish ruler, Dhu Nuwas. In 525 they 
succeeded in capturing control of the Yemen; in 535 
they attacked central Arabia and in 570 penetrated the 

The South Arabian economy crumbled, and 
political unity was completely lost. In 572 the 
Sasanians took control of Yemen from the Abyssinians. 

Similar efforts were made under Roman and Persian 
auspices to re-establish order on the northern bor-
ders of the Arabian desert. After the destruction of 
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the kingdoms of Petra and Palmyra, Romans assimilated 
the old kingdoms as provinces of the empire and 
attempted to defend these provinces by recruiting 
Arab confederates to guard against other Arabs and 
against the Sasanians. The Banu SaliQ served as 
Roman auxiliaries throughout the fifth century and 
were replaced at the end of the century by the 
Ghassanids. The Ghassanids were an Arab Christian-
Monophysite people. Their duty was to prevent the 
penetration of the bedouins from the desert into 
Syria and Palestine, to police and keep order on the 
frontiers between the Roman Empire and the desert, 
and to defend the Empire against the Persians and 
their clients. The Sasanian Empire also sustained a 
buffer state--the Kingdom of Lakhm--from A.D. 328 to 
A.D. 604. Along the border between Iraq and the 
desert the tribes of the area were organized into a 
new confederation under the leadership of the house 
of Lakhm whose capital was at on the lower 
reaches of the Euphrates. Most of these peoples 
were Arameans and Nestorian Christians. 

However, the new competitors were not so powerful 
as their predecessors. Kinda and Ghassan represented 
tribal confederations rather than kingdoms. While 
the Lakhmids at had an urban capital, a devel-
oped monarchy, differentiated from its tribal base of 
support, and were strongly supported by the Sasanians, 
they were severely hampered by Sasanian controls and 
Arab competition. In the north, by the end of the 
century, the Romans and the Persians both removed 
their vassals from power and attempted to absorb 
North Arabia into their respective empires. Ghassan 
was deprived of Roman backing in 584 and the Lakhmids 
were replaced by Sasanian governors in 602. The 
middle period confederations were destroyed by out-
side powers who could not replace even their ephem-
eral contributions to political and economic order. 

In the sixth century, only Mecca stood out against 
the trend to political and fragmentation. 
Mecca was a religious sanctuary, founded to serve the 
worship of the gods. From the fifth century, if not 
earlier, the shrine of Mecca, the Ka•ba, attracted 
pilgrims from all over Arabia. Mecca became the 
repository of the various idols and tribal gods of 
the peninsula, and the locus of an annual pilgrimage. 
The pilgrimage was also a period of truce which 
served not only for religious worship, but also for 
the arbitration of disputes, settlements of claims 
and debts, and of course, for trade. The Meccan 
fairs gave the Arabian tribes what sense they had of 
a common identity, and gave Mecca a kind of moral 
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primacy in much of western and central Arabia. 
These fairs were probably the origin of Mecca's 

commercial interests. The people called the Quraysh, 
who had taken control of Mecca in the fifth century, 
became a skilled retailing population, and in the 
sixth century international developments gave them a 
place in the spice trade as well. In the sixth cen-
tury, difficulties with other routes diverted a good 
deal of traffic to the overland Arabian route. 
Byzantine sea power in the Red Sea and the Indian 
Ocean was on the decline. Piracy was endemic in the 
Red Sea. At the same time, the route from the 
Persian Gulf up the Tigris-Eurphrates rivers was har-
rassed by Sasanian exploitation, and was frequently 
disrupted by Lakhmid, Ghassanid, and Persian-Roman 
wars. By the middle of the sixth century, Mecca had 
become, as the heir to Petra and Palmyra, one of the 
important caravan cities of the Middle East. The 
Meccans carried from Yemen to Syria goods coming from 
Africa or the Far East--spices, aromatics, leather, 
drugs, cloth, and slaves--and imported into Arabia 
money, weapons, cereals and wine. The trade required 
treaties with Byzantine officials, and with the 
bedouins, to assure safe passage of the caravans, 
protection of water and pasture rights, and guides 
and scouts. Such arrangements eventually gave Mecca 
a sphere of political as well as commercial influence 
among the nomads and created a rough confederation of 
client tribes. With the decline of Abyssinia, 
Ghassan and Lakhm, a loose Meccan diplomatic hegemony 
in association with Tamim tribes was established. 
Mecca became crucial as the center of latter day 
efforts to maintain large scale economic and polit-
ical organization in Arabia. Combining elements of 
tribal confederation with caravan city business 
organization and religious communal loyalties, Mecca 
attempted to maintain commercial and political order 
in the west and north of Arabia. 

In most of Arabia, however, the failure of the 
border powers to restore effective control over the 
center of the peninsula resulted in progressive, but 
not uninterrupted, bedouinization. The discipline 
imposed by the settled peoples upon the desert 
weakened. Bedouin communities were set free of the 
political and commercial controls once exerted by the 
border Kingdoms. As early as the third century, 
bedouin groups made inroads upon the settled areas of 
South Arabia. By the fourth and fifth centuries and 
continuing into the sixth, large scale migrations of 
bedouin peoples in the North Arabian desert and to 
the margins of the fertile crescent were under way. 
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Within Arabia, violent conflict between clans and 
tribes became more frequent. Progressively, pastoral 
interests overcame agricultural interests. Bedouin 
migrations turned marginal regions in Yemen and on 
the borders of Iraq and Syria back to pasturage. The 
trade routes were increasingly harrassed by maraud-
ers, and the sedentary population drifted into pas-
toral activities as it became too difficult to 
sustain agricultural life and as commercial oppor-
tunities were lost. The "bedouinization of Arabia," 
of course, did not happen all at once. It was a 
gradual and cumulative process, shifting the ever-
delicate balance between organized polities and clan 
society in favor of the latter. The predominant 
trend of the past centuries had been toward strength-
ening the bedouin clan, at the expense of economic 
prosperity and political security. Yet the tension 
between the interests of small groups and Mecca's 
political and religious confederacies remained high. 
The contrary trends would contribute explosively to 
the outbreak of the Arab conquests. 

Bedouin Religion,Meccan Religion and Monotheism 

The confrontation between strengthened small com-
munities and trading and religious confederacy was 
reflected in the cultural as well as the political 
life of Arabia in the late sixth century. The 
religious culture of Arabia reflected the different 
levels of social organization of the bedouin tribe, 
the Meccan confederacy and the influence of the 
imperial powers. Just as the political realm was 
beset by the tension among different types of polit-
ical and economic organization, cultural life was 
beset by incompatible visions of human life, human 
society, and conflicting concepts of the cosmos and 
the gods. 

The poetic and religious culture of the clans 
remained a constant and fundamental element in bed-
ouin life. By and large, the Arabian bedouin was a 
pagan, a polytheist, and an animist who believed that 
all natural objects and events were living spirits 
who could either be helpful or harmful to man. The 
universe of the Arabs was peopled with jinn--demons 
who had to be propitiated or controlled and defeated 
by the use of magic. By magical practices, the 
bedouin might determine his fate or coerce these 
forces, but he had no sympathetic relation with them. 
They were another tribe, not his own, though they 
invested his existence. The bedouins were also 
ancestor worshippers, worshippers of moon and star 
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gods, and also of gods in the form of stones or trees 
placed in protective santuaries, or harams. Other-
wise the religiosity of the bedouin did not extend to 
the formation of a cult, nor to the cultivation of 
emotionally based spiritual capacities. Nor was his 
religion a philosophic or religious vision of the 
universe. Still, his religious beliefs were import-
ant in the bedouin's life. They expressed his sense 
of the sacred vested mysteriously in the plethora of 
forces which dominated the natural world and the 
being of man. 

The religions of the politically more complex con-
federations and kingdoms were also pagan and poly-
theistic, but expressed a more differentiated concept 
of the divine, the natural and the human world. The 
tribal harams or the temples of archaic kingdoms were 
devoted to regularized cultic worship. The Meccan 
Ka • ba, for example, the center of a pilgrimage, was 
the sanctuary of numerous gods arranged in a 
hierarchy. These gods were no longer simply ident-
ified with nature; they were considered to be 
distinct persons separate from the natural forces 
which, as willful beings, they controlled. Such gods 
had to be propitiated by sacrifices; one could com-
municate with them as persons, and the shrines in 
Mecca had a regular priesthood to assure their 
proper worship. 

In an environment of shared sanctuaries, new con-
ceptions of collective identity emerged. The annual 
trade and religious fairs at Mecca and other places 
of pilgrimage, which brought the numerous families 
and tribes of the peninsula together, focused the 
worship of tribal peoples upon common cults, allowed 
them to observe one another's mores, and standardized 
the language and customs by which they dealt with 
each other. Awareness of common religious beliefs 
and that the tradition of each clan was similar to 
the life ways of others, recognition of aristocratic 
tribes and families, agreed institutions regulating 
pasturage, warfare, and commerce, alliance and 
arbitration procedures, a poetic koine and poetic 
forms used by reciters throughout Arabia--marked the 
development of a collective identity transcending the 
individual clan. Von Grunebaum has argued that cul-
tural integration in Arabia had proceeded so far as 
to create a single Arabian people, and Chelhod in 
Sociologie de l'Islam has argued the existence of an 
Arabian national culture, indeed an Arabian nation 
without a political state, before the time of 
Mu!;amrnad. 

In another sense there was a profound similarity 
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between the cultic confederation of Mecca and the 
fragmented life of the bedouin clans. The bedouin 
mentality and Meccan polytheism presented the same 
view of the person, society, and the universe. This 
view afforded no coherent conception of the human 
being as an entity. In ancient Arabic there is no 
single word corresponding to the soul. Qalb, rUh, 
nafs, wajh were the several terms in use: there was 
no conception of a self-conscious integrated 
personality. Also the plurality of the gods reflec-
ted and symbolized a fragmented view of the nature of 
society and of the forces which governed the cosmos. 
In the pagan view the self was without a center, 
society without wholeness, and the universe barren of 
overall meaning. 

The monotheistic religions stood for something 
other. They were introduced into Arabia by foreign 
influences. Jewish and Christian settlements in 
Arabia, travelling preachers and merchants, the 
political pressure of the Byzantine empire and 
Abyssinia insinuated new ideas into the peninsula. 
By the sixth century, monotheism already had a cer-
tain vogue. Many non-believers understood the mono-
theistic religions: others, called Qanif in the 
Qur'an, were believers in one God but not adherents 
of any particular faith. Others, in small oasis 
populations, had adopted Judaism or Christianity. 
Yemen and the border regions in the north, Lakhm and 
Ghassan, were officially Christian. Alongside of 
primary groups and pagan societies, Christianized 
societies reflecting larger Middle Eastern develop-
ments had formed. Their adherents were in the 
minority, and yet they were profoundly influential 
and, to many people, deeply appealing, both by the 
force of their teaching and by force of representing 
what was felt to be a more powerful, more sophistic-
ated, and more profound civilization. The new 
religions taught that there was a single God who 
created the moral and spiritual order of the world: 
a God who made men individually responsible for their 
actions and faith: a God who made all men brethren, 
whatever their race or clan, and who made their 
salvation possible. Thus, they differed profoundly 
from the pagan in their sense of the unity of the 
universe and the meaningfulness of personalized 
experience. Whereas the one could only see a frag-
mented world composed of numerous, disorderly and 
arbitrary powers, the other saw a universe as a 
totality grounded in, and created and governed by a 
single being who was the source of both the material 
and spiritual order of the cosmos. Whereas the pagan 
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world envisaged a society in which people were div-
ided by clan and locality, each with its own com-
munity and its own gods, the monotheistic religions 
imagined a society in which common faith made men 
brothers in the quest for salvation. Whereas in the 
pagan view the human being was a concatenation of 
diverse forces without any moral or physical center 
a product of the fates, in the view of the mono-
theistic religions he was a moral, purposive creature 
whose ultimate object was redemption. In the view of 
the high religions, God, the universe, man, and 
society were part of a single and meaningful whole. 

The monotheistic religions offered not only a new 
concept of the nature of man, God and the universe 
but also suggested new forms of communal and social 
organization. The possibilities were barely manifest, 
but in exceptional cases, such as the Christian 
community of Najran, a new type of political organ-
ization in conjunction with new religious identifi-
cations was in evidence. Najran was governed by 
three leading officials: a sayyid who acted as 
military commander and handled foreign relations; 
an •aqib who dealt with internal affairs; and the 
bishop in charge of the church and the monastic 
communities. In Najran, religion implied not only a 
different religious, but also a different political 
order, with recognition of the distinction between 
religious and secular authorities and communi-ties. 
Similarly, Arabic speaking Nestorians of !;lira formed a 
congregation which coupled religious with tribal 
identity. Such communities were an image of develop-
ments which the higher religions inspired in Middle 
Eastern society at large and of the potentialities 
for further evolution within Arabian society itself. 

Mecca was the center of diverse cultural tensions 
much as it was the focus of diverse political and 
social arrangements. Like the rest of Arabia, Mecca 
had its elements of conservative clan society, but it 
was also the focus of bedouin pilgrimage and of 
foreign religious influences. Mecca was therefore 
the most complex and heterogeneous place in Arabia. 
Here society had grown beyond the limitations of the 
clan and tribe and afforded some complexity of polit-
ical and economic ties outside the confines of clan 
relationships. Mecca had a council of clans called a 
mala', which held a moral authority though it had no 
right to coerce any of the members or to enforce any 
council decisions without the co-operation of each 
individual clan. Mecca was also one of the few 
places to have a floating non-tribal population of 
individual exiles, refugees, outlaws, foreign 
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merchants, and settlers. The very presence of dif-
ferent peoples, of different clans, of people who 
belonged to none of the clans, of foreigners, of 
people with diverse religious convictions, of people 
with differing views of life's purposes and values, 
moved Meccans away from the old tribal religions and 
moral conceptions. New conceptions of personal worth 
and social status, new social relationships were 
fostered by the development of a more complex society. 
on the positive side, the imperatives of commercial 
activity, and Arabian-wide contacts and identifi-
cations, set individual personalities free from the 
traditions of their clans, set free self-conscious, 
critical spirits, capable of experimenting with new 
values, who might conceive a universal God and ethic-
al obligations. On the negative side, society suf-
fered from economic competition, social conflict and 
moral confusion. Commercial activities brought 
social stratification on the basis of wealth, and 
morally unassimilable discrepancies between individ-
ual ambitions and the imperatives of clan loyalty. 
The Qur'an condemned the displacement of tribal 
virtues by the ambition, greed, arrogance, and 
hedonism of the new rich. 

Thus, as compared with the Middle East which had 
centuries earlier reached an equilibrium of cultural, 
religious and political institutions, Arabia was a 
transitional society. Elements of a regressive 
economy, strong parochial community life, and pagan 
religious mentality were balanced by tendencies to-
ward political, cultural and religious unification 
and by the development of new forms of religious and 
political order. Widening mental horizons were 
coupled with resistance to new forms of socio-
cultural organization. Arabia was in ferment. A 
society in the midst of constructive political exper-
iments was threatened by anarchy. Strong clan and 
tribal powers threatened to overwhelm the fragile 
forces of agricultural stability, commercial activity 
and political cohesion. Arabia was a society touched 
by imperial influences but without a central govern-
ment, marked by the monotheistic religions but with-
out embracing churches, transparent to the radiation 
of Middle Eastern ideas but not permeated by them. 
Arabia had yet to find its place in the Middle East-
ern world. 

The Conquests and the AssiQilation of Arab Peoples 
into Empire Society 

From this vantage, we can interpret the meaning of 
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the Arab conquests and their place in the evolution 
of Arabian society. They no longer appear as a sud-
den, unexpected, or accidental development, but as 
one which rose directly out of the conflict of dif-
ferent forms of religious, social and political 
organization in Arabia. In previous centuries the 
influence of the Middle East upon Arabia created 
conditions favorable to the development of elements 
of large-scale socio-political organization and for 
the development of monotheistic religious life in 
Arabia. Arabian society had reached a stage of 
development which brought intense political, social 
and moral conflict among alternative political and 
religious possibilities. With conflict came the 
potentiality for revolutionary change, a potentiality 
realized through the inspiration and leadership of 
the Prophet MuQammad. Through the revelations of the 
Qur'an, and his career as moral exemplar and polit-
ician, MuQammad found the solution in principle to 
the conflicts within Arabian society. He could 
begin to integrate the otherwise anarchic small clans 
into a larger confederacy on the basis of religious 
loyalty, build a state structure through which polit-
ical and economic order might eventually be achieved, 
and resolve the conflict of bedouin familial and 
Meccan commercial values in a new religious point of 
view. MuQammad fused tribal society, the monotheist-
ic religious mentality, with religious community, 
trading confederacy and political organization to 
create a new society built upon a "church"-like 
religious community and incipient imperial 
organization. Out of the manifold elements of the 
old order MuQammad helped to generate a new dispen-
sation for Arabia which gave it an institutional and 
cultural structure, parallel to, and on a par with, 
that of the larger Middle East. Under the aegis of 
MuQammad, Arabia became a Hiddle Eastern type society 
in which parochial and tribal groups were integrated 
into a monotheistic community. 

The Arab conquests were the result of the form-
ation of the new community. They began as a result 
of the Muslim effort to build an Arabian-wide polit-
ical and religious regime, and to impose its vision 
of the human and social order on Arabia. There is a 
good deal of uncertainty about how early and how 
clearly this objective was formulated. MuQammad him-
self attempted to extend his religious and political 
influence throughout the Watt argues that his 
ambition extended to the Christian tribes on the 
borders of Syria; Shoufani in a recent book on the 
Riddah argues that from the time of the capitulation 
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of Mecca, Mu9ammad aspired to an Arabian and Syrian 
empire. In any case, within a year after Mu9arnmad's 
death, the leaders of the new community had decided 
to extend its boundaries beyond the tribes who had 
already submitted to MuQarnmad's authority and to 
incorporate the whole of Arabia under the rule of 
Medina and Mecca. Whether the attacks on Syria and 
Iraq were decided in advance or whether they were a 
natural outgrowth of the fighting in Arabia--the 
result of splinter movements of tribes seeking to 
compensate themselves elsewhere for losses in Arabia 
--whether planned, or whether determined by events 
and responses to events, the construction of a new 
commercial, religious, and then political confeder-
ation in the ijijaz in disequilibrated and unsettled 
times, and in a vacuum of established powers, led to 
the conquest of much of the Middle East. The con-
quests began in reconnaissance and booty raids, but 
the early victories opened the way for a great flood 
of peoples to enter the fertile crescent, riding on 
the wave of initial successes. With the defeat of 
the Byzantine and the Sasanian Empires, a frontier 
between populations broke down; Arabian people moved 
into the lands of the Middle East. 

Thus the conquests rose out of the process of 
religious and political consolidation in Arabia. In 
turn they set the stage for two crucial, inter-
connected developments. One was the completion of 
the historic process of transforming Arabian society 
and assimilating it into the larger society of the 
Middle East; the other was the reciprocal inte-
gration of Middle Eastern peoples into a new political 
and religious identity which marks the origin of a 
new Middle Eastern civilization in the wake of the 
nomadic conquests. 

The first part of this double process--the inte-
gration of Arabian peoples into the general Middle 
Eastern society--was a function of the conquests and 
the migration of masses of Arabians into the fertile 
crescent and other parts of the empire Middle East. 
The migrations created two new arenas for the assimi-
lation of Arabian peoples into the citied, religious 
and imperial institutions of the empire societies. 
In the courts of the Arab caliohs, Arabian and Middle 
Eastern political ideologies would 
be integrated, the Islamic religion bolstered and its 
repertoire of expression expanded by the assimilation 
of previous religious attainments of the Middle East, 
and a new cultural style, literary, artistic and 
scientific, elaborated on the basis of Middle East-
ern precedents. The process by which a distinctive 
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Islamic cultural style, yet one which was based upon 
the past achievements of Middle Eastern civilizations, 
took shape has been frequently described and does not 

further attention here. But there is another 
aspect of the integration of Arabian people into 
Middle Eastern society and culture which is less 
=ully appreciated. In the great centers of Arab 
settlement, especially such garrison towns as 

and Fustat, bedouin peoples were finally inte-
grated into the general Middle Eastern society. They 
were citified, truly instructed in monotheistic 
religion and subjected to imperial regimes. In the 
villages and towns which the Arabs settled, the 
institutions of a new mass society were forged. In 
these settlements the pressures generated by sedent-
arization and urbanization, by the teachings of 
Islam, and by contact with other Middle Eastern 
peoples weakened the old tribal society, fostered new 
group and communal structures, intensified the 
stratification of society and the division of labor, 
and brought about the Islamic cultural developments 
which together amounted to a new stage in the history 
of Arab society. 

is the best known example of these 
developments. In the traditional structure of 
the bedouin clan was disrupted. The exigencies of 
settlement and the requirements of military and 
fiscal administration led to the organization of the 
Arab settlers into new groups, which were clans and 
tribes in name only. To make uniform regiments and 
pay units, big clans were subdivided and smaller ones 
combined. The composition of these military units 
was also changeable. Newcomers had to be integrated 
into older units; with the settlement of Marw in 
681, the remaining groups had to be reorganized. 
Clan solidarity was disrupted; new groups were 
created; only very small units of the older sort 
remained viable. 

Another source of pressure on bedouin society was 
the breakdown of the barriers between the Arab and 
non-Arab populations of Iraq. was flooded with 
non-Arabs. As the Arabs made use of defeated armies 
to recruit manpower for further advances, Iranian 
regiments were enlisted en masse. Arab governors 
brought back troops from the east to serve as police 
and bodyguards. Mercenaries came to the towns look-
ing ·for work and wanting to throw in their lot with 
the conquerors. So did scribes, tax-collectors, 
clerks, estate managers, and even village chiefs and 
landowners. In addition, merchants in long distance 
trade and menial workers (including bath attendants, 
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weavers, and spinners) also came to finally, 
itinerant construction and naval workers, fugitive 
peasants, migrant laborers, and slaves flooded the 
city. This non-Arab population was extremely 
diverse. Aside from Indians, Malays, Gypsies, 
Negroes, Turks, who came in small numbers from remote 
areas, the non-Arab population was mainly Iranian and 
Aramean, Nestorian Christian, with some Jews. Many 
kept their religions, but others converted to Islam. 
some were taken into Arab clans as mawali, others 
were not. 

The absorption of this migrant population had 
important repercussions on the clans. As they 
absorbed mawali, clans became less and less kinship 
groups and more and more political and economic 
groups built around a kinship core. In some cases, 
the mawali even began to outnumber the Arabs. Not 
only was kinship weakened, but class distinctions 
came to be introduced. The mawali themselves con-
stituted an inferior class; furthermore, they 
affected the stratification of Arab clans. The gap 
between aristocratic and other clans widened as the 
influx of mawali changed the relative power of the 
clans. For example, one tribe, the Tamim, acquired 
former Persian cavalry units as its clients, while 
another, the had slave laborers and weavers 
as its clients. 

Within clans, the emergence of class distinctions 
was even more profound. We can see a growing differ-
entiation on a class basis between the sheikh and 
the rest of ti1e tribesmen. The sheikhs had always 
had higher status within the group, but in the city 
their administrative and military functions and other 
opportunities to prosper widened the gulf between the 
chiefs and their followers. Tribal chiefs became 
landowners, sometimes of lands granted to them by 
the caliphate, and formed a new aristocracy, taxed 
at favorable rates, whose interests diverged from 
the general interest of the city Arabs in a uniform 
revenue administration and in a steady supply of 
income for stipends. Lists of the residences or 
palaces of notables and tribal leaders, apart from 
the dwellings or quarters of their clans, and lists 
of agricultural estates owned privately by the 
chiefs and not as part of the collective pasture 
reserves of the clan, suggest that the notables were 
living apart and enjoying wealth, privileges, and a 
style of life not consistent with the ancient bedouin 
mores. Sedentarization broke up the social unity of 
the tribes. Class distinctions emerged in what once 
had been cohesive and integrated groups. Tribal 
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society was breaking down in favor of a society 
stratified on the basis of class and power. 

Under pressures of urbanization and contact with 
settled peoples, Arab society was also evolving into 
a more specialized, urbanized occupational structure. 
In the Arabs had created a camp town, but 
settlement soon made it an important manufacturing 
and trading center. New international routes con-
nected with Iran and India. was also a 
nodal point for trade with the and Yemen. The 
city became a center for the importation and export-
ation of oriental luxuries, weapons, and money; also 
a city of regional importnnce in manufacturing, 
especially of cloth goods, and in banking, as a cen-
ter for money changing. With the retirement of Arab 
townspeople from active military duty at the end of 
the seventh century, the working and commercial 
population must have been strengthened. Similarly, 
the new religion of Islam offered opportunities for 
social mobility through what we may call careers in 
religion--teaching, scholarship, and legal 
administration. While Arab clans remained the cru-
cial unit of society, Islam, urbanization and inter-
action with non-Arab peoples converted a clan-based 
society into a more highly differentiated urban type 
of society. 

These tendencies point to a post-conquest evol-
ution of Arab society which repeated the process of 
social change by which previous Middle Eastern 
societies--stratified, specialized societies, cultur-
ally identified by allegiance to a monotheistic 
religion--had been established. The first century 
of Islam brought about just those changes which mark 
the emergence of an empire type society. In this 
period we see the formation of Arab-Islamic political 
institutions, the progressive differentiation of 
political and religious life, th8 birth of a new 
religious culture, and the spawning of a stratified, 
occupationally specialized mass society in an urban 
setting. 

One further aspect of this evolution should be 
mentioned, though we cannot explore it--that is the 
reciprocal influence of Arab peoples upon the Middle 
East as a whole. The formation of an "Arab-empire 
type society" did not occur within Arabia itself, in 
isolation from the rest of the Middle East, but 
within the former empire provinces in conjunction 
with the reciprocal assimilation of Middle Eastern 
peoples into a shared Arabic and Islamic culture. 
The overall effect of the historic transformation of 
Arabian peoples under the influence of Middle Eastern 
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society was not to generate a uew and parallel civil-
ization, but to merge the Arabian and Middle Eastern 
peoples into a single new civilization. Just as 
Arabian peoples were assimilated into the urbanized 
world of the Middle East, they in turn absorbed 
Middle Eastern peoples into the cultural identity of 
Islam and the political affiliation of the caliphate. 
In the formation of a new civilization the Arabs were 
absorbed into the economic and social structures of 
the Middle Eastern empire societies while lending to 
those societies a new cultural and political identity. 
From this point of view, the Arab conquests were not 
a "barbarian" invasion but a crucial moment in the 
process of interaction between peoples by which an 
"outside" people acquired the institutional and cul-
tural forms--not the particular style--of empire 
peoples, and in the course of doing so forged, in 
conjunction with empire peoples, a new form of 
civilization. 

Summary and Conclusion 

What is the significance of the Arab conquests? 
What do they tell us about the relationship between 
outside and empire peoples? My argument has been 
that the case of Arabia and the Middle East is one in 
which outside peoples were in the process of an his-
toric evolution which paralleled and recapitulated 
the historical sequences by·which the empire civil-
izations themselves had come itlto being. In the 
course of this transformation, the influence of 
empire peoples upon outside peoples was a crucial 
factor. In Arabian history this influence manffested 
itself in the development of archaic political, com-
mercial, and religious institutions and later in the 
diffusion of the higher religions through the 
peninsula. InArabian history, however, the process 
of induced social change was never completed, but led 
rather to an historical crisis, the crisis of the 
sixth century in which the several unintegrated 
levels of Arabian society--bedouin groups, archaic 
religious and commercial communities, and mono-
theistic religious culture--were fused into a new 
and into the first Arabian-wide society. This new 
society conquered the empires and thereby moved the 
terrain of its own internal evolution into more 
intimate contact with the empire peoples. In the 
new Arab settlements, the process of social change, 
induced by Islamic religious identifications, and by 
contact with empire peoples, led to the integration 
of tribes into larger communities, the specialization 
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and stratification of society, and the differen-
tiation of religious and political institutions so 
that Arabian society at last acquired all of the 
institutional features of empire civilization. In 
the course of these developments a reciprocal Arab 
influence upon empire peoples led to changes which 
served to fuse Arabian and empire peoples into a 
single civilization. 

At the same time, it is worth noting that no 
evolutionary development is ever complete. Each 
stage bears with it the marks of past levels of 
organization. In Arab-Islamic society, the power of 
the family and the clan remained potent both as a 
social institution and a cultural ideal. Other 
features of archaic society and culture remain em-
bedded in the new order. The later history of 
Islamic societies, like the history of Arabia, may 
also be described in terms of the imminent tensions 
between successive levels of institutional and cul-
tural development. In the maturation of a society, 
as in the growth of a person, the past is never lost, 
but lives on as an active force embedded in the 
present. 
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2 
PRE-ISLAMIC BACKGROUND AND EARLY 

DEVELOPMENT OF JURISPRUDENCE 
Joseph Schacht 

I SLAMIC LA \V is the epitome of the Islamic spirit, the most 
typical manifestation of the Islamic way of life, the kernel of 

Islam itself. For the majority of Muslims, the law has always been 
and still is of much greater practical importance than the dogma. 
Even today the law remains a decisive element in the struggle 
which is being fought in Islam between traditionalism and mod-
ernism under the impact of \Vestern ideas. It is impossible to 
understand the present legal development in the Islamic countries 
o[ the Middle East without a correct appreciation of the past his-
tory of legal theory, of positive law, and of legal practice in Islam. 

Islamic law was created by Islam, but the raw material out of 
which it was formed was to a great extent non-Islamic.1 This raw 
material, itself of varied provenance, was tested by religious and 
ethical standards, and gained a uniform character in the process. 
The operation of these standards, however, did not affect all fields 
of law equally; hardly noticeable in some cases, it led to the crea-
tion of novel institutions in others. Thus, in early Islam, legal 
institutions were only incompletely assimilated to the body of 
Islamic religious and ethical duties, and retained some of their 
own distinctive qualities. 

Arabian law in the time of Mul).ammad was not altogether 
rudimentary. Primitive indeed was the law of. the 
Bedouin, some traces of which have survived in pre-Islamic· and 
early Islamic poetry, and in tales of the tribes. The comparable 
conditions existing among the Bedouin in modern times, enable 
us to verify the information of these literary sources. Mecca, how-
ever, was a trading city in close commercial relations with South 
Arabia, Byzantine Syria, and Sassanian 'Iraq; and Medina was an 
oasis of palm-trees with a strong colony of Jews, mostly Arab con-
verts. It is likely that both cities possessed a law or laws, probably 

1 For the whole of this chapter and the beginning of Chapter III, see J. Schacht, 
The Origins of Muhammadan Jurisprudence (Oxford, rgso); the same, G. Bergstr iis· 
ser's Grundzilge des islamischen Rechts (Berlin and Leipzig, 1935), pp. 8 ff. 
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contammg foreign elements, which was more highly developed 
than that of the Bedouin. We can form some idea of the character 
of commercial life in Mecca and of the kind of law which it pre-
supposes. The customary commercial law of Mecca was enforced 
by the traders among themselves, in much the same way as was the 
Law Merchant in Western Europe. In the case of Medina ,and 
other settlements, it can be presumed that agricultural contracts 
and land law were of similar importance. The law of family rela-
tionships and of inheritance, and the whole of the penal law, how-
ever, both among the Bedouin and the sedentary population, was 
dominated by the ancient Arabian tribal system. This system im-
plied the absence of legal protection for the individual outside his 
tribe, the absence of a developed concept of criminal justice and 
the subsumption of crimes under torts, the responsibility of the 
tribal group for the actions of its members, and therefore un-
limited vengeance for homicide, mitigated by the institution of 
weregeld (blood money). 

The absence of an organized political authority in Arab so-
ciety, both Bedouin and sedentary, implied the absence of an or-
ganized judicial system.2 This does not mean that private justice 
prevailed in settling litigation concerning property rights, succes-
sion, and torts other than. homicide. In these cases, if protracted 
negotiation between the parties led to no result, recourse was nor-
mally had to an arbitrator (l)akam). The arbitrator did not belong 
to a particular caste; the parties were free to appoint as l).akam any 
person on whom they agreed, but he was hardly ever the chief of 
the tribe. A bakam was chosen for his personal qualities, his knowl-
edge, his wisdom, his integrity, his reputation, and last but not 
least, his supernatural powers. As supernatural powers of divina-
tion were found most commonly among soothsayers (kahin), 'they 
were most often resorted to as arbitrators. Certain families and 
tribes also gained the reputation of special competence in deciding 
lawsuits, and their members were often chosen as arbitrators. Be-
sides choosing an arbitrator, the parties to a lawsuit had to agree 
on the cause in action, the question which they were to put before 
the bakam. In order to test his powers, the parties regularly made 
the l).akam divine an agreed secret, for instance a hidden object 
and its hiding place. The l).akam, on his part, was free to accept or 
to refuse to act in any particular litigation. If he agreed to act, each 
party had to give security, either property or hostages, as a guar-

2 E. Tyan, Histoire de !'organisation judiciai1·e en jJays d'lslam (Paris, 1938), Vol. 
I, pp. 30 If. 
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antee that they would submit to his decision. The decision of the 
Q.akam, which was final, was not an enforceable judgment (the exe-
cution had indeed to be guaranteed by the security), but rather a 
statement of right on a disputed point. It therefore became easily 
an authoritative statement of what the law was, or ought to be; the 
function of the arbitrator merged into that of a lawmaker, an 
authoritative expounder of the normative legal custom or sunna. 
The arbitrators applied and at the same time developed the sunna; 
it was the sunna, with the force of public opinion behind it, which 
had in the first place insisted on the procedure of negotiation and 
arbitration. Though thoroughly changed by Islam, these condi-
tions have left lasting traces in Islamic law. 

MuQ.ammad emerged in Mecca as a religious reformer, and he 
protested strongly when his pagan countrymen regarded him as 
merely another soothsayer. Because of his personal authority, he 
was invited to Medina as an arbitrator in tribal disputes, and as 
the Prophet he became the ruler and the legal authority of the 
Muslim community. His rejection of the character of a kahin 
brought with it the rejection of heathen arbitration, inasmuch as 
the arbitrators were often soothsayers.3 Nevertheless, when he 
served as a judge in his community, the Prophet continued to act 
in the function of a Q.akam.4 ·whenever the Qur'an speaks of the 
Prophet's judicial activity, the verb Q.akama and its derivatives are 
used, whereas the verb qa(la'1 from which the term qac;li was to be 
derived, refers in the Qur'an regularly not to the judgment of a 
judge, but to a sovereign ordinance, either of Allah or of the 
Prophet. (It also occurs in connection with the Day of Judgment, 
but this is a judgment only in a figurative sense.) In a single verse, 
both verbs occur side by side; 5 here, the first refers to the arbitrat-
ing aspect of the Prophet's activity, whereas the second emphasizes 
the authoritative character of his decision. This isolated instance 
is the first indication of the emergence of a new, Islamic idea of 
the administration of justice. Thus, the Prophet attached great im-
portance to being appointed by the believers as a Q.akam in their 
disputes, though the insistence of the Qur'an on this point shows 
that the ancient freedom in the choice of a Q.akam still prevailed; 
the Prophet, too, reserved to himself the right of the Q.akam to 
refuse to act. His position as a Prophet, however, backed in the 
later stages of his career in Medina by a considerable political and 

a Qur'an IV, 6o (Egyptian ed.) 
4 Tyan, op. cit., Vol. I, 85 ff. 
s Qur'an IV, 65. 
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military power, gave him a much greater authority than could be 
claimed by an arbitrator; he became a "Prophet-Lawgiver." How-
ever, he wielded his almost absolute power not within but without 

existing legal system; his authority was not legal, but for the 
believers, religious, and for the lukewarm, political. 

The legislation of the Prophet, too, was an innovation in the 
law of Arabia. Generally speaking, M ul:tammad had little reason 
to change the prevailing customary law. His aim as a Prophet was 
not to create a new system of law; it was to teach men how to act, 
what to do and what to avoid, in order to pass the reckoning on 
the Day of Judgment and to enter Paradise. This is why Islam in 
general, and Islamic law in particular, is a system of duties, com-
prising ritual, legal, and moral obligations on the same footing, 
and bringing them all under the authority of the same religious 
command. Had religious and ethical standards been comprehen-
sively applied to all aspects of human behavior, and had they been 
consistently followed in practice, there would have been no room 
and no need for a legal system in the narrow meaning of the term. 
This was in fact the original ideal of Mubammad, and traces of it, 
such as the recurrent insistence on the merits of forgiveness and 
of deferring or renouncing one's claims, are found in the Qur'fm; 
but the Prophet finally had to resign himself to applying religious 
and ethical principles to the legal problems and relationships as 
he found them. · 

Thus we find in the Qur'an injunctions to. arbitrate with jus-
tice, not to offer bribes, to give true evidence, and to give full 
weight and measure. Contracts are safeguarded by the demand to 
put them in writing, to give earnest-money, and to call witnesses 
(all of these are pre-Islamic practices which the Qur'an endorses); 
or, in short, by the command to fulfill them, a command which is 
typical of the ethical attitude of the Qur'an toward legal matters. 
Even the prohibitions of gambling and of taking interest, though 
directly concerned with certain types of contracts, are not meant to 
lay down legal rules regulating the form and effects of these con-
tracts, but to establish moral norms under which they are allowed 
or prohibited. The idea that such contracts, if they are concluded 
notwithstanding the prohibition, are invalid and do not create ob-
ligations, does not yet appear in the Qur'an. The same attitude 
governs the Qur'anic law of war and booty and the whole complex 
of family law. The law of war and booty is primarily concerned 
with determining the enemies who must be fought or may be 
fought, how the booty is to be distributed (within the general 
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framework of the rules laid clown by pre-Islamic custom), and how 
the conquered are to be treated. Family law and the law of inheri-
tance are the only legal subjects that are fairly exhaustively treated 
in the Qur'an, albeit in a number of scattered passages; here again 
the main emphasis is laid on the problem of how one should act 
towards women and children, orphans and relatives, dependents 
and slaves. The effects of a lawful action are not mentioned and are 
as a rule self-evident; but the effects of an unlawful action, for 
instance, the question of civil responsibility, are hardly envisaged 
either. Technical legal statements attaching legal consequences to 
certain sets of relevant facts or acts are lacking almost completely, 
as far as the law of obligations and family relations are concerned. 
They exist, and are indeed almost indispensable, in the field of 
penal law. It is easy to understand that the normative legislation 
of the Qur'an incorporated sanctions for transgressions, but again 
they are essentially moral and only incidentally penal; the pro-
hibition is the essential element, the provision concerning the 
punishment is a rule of action either for the organs of the newly 
created Islamic state, or for the victim and his next of kin who, 
according to ancient Arab ideas, had the right of retaliation. The 
Qur'an is content to prohibit wine-drinking, gambling, and taking 
of interest without fixing a penalty (unless it be punishment in 
Hell). There are provisions concerning retaliation and weregeld, 
theft, unchastity, and slanderous allegation of unchastity, as well 
as procedure in the last two cases. 

The reasons for Qur'anic legislation on all these matters were, 
generally speaking, dissatisfaction with prevailing conditions, the 
tendency to improve the position of women and of the weak in 
general, and the desire to mitigate the practice of vengeance and 
retaliation; the prohibition of wine-drinking, gambling, and tak-
ing of interest, too, constitute a break with ancient Arabian stand-
ards of behavior. Besides, it had become necessary to deal with new 
problems which had arisen in family law, in the law of retaliation, 
and in the law of war because of the main political aim of the 
Prophet, the dissolution of the ancient tribal organization and the 
creation of a community of believers in its stead. It is possible that 
some actual disputes made the need obvious. Such disputes, it 
seems, were mainly responsible for legislation on matters of in-
heritance, a subject which is farthest removed from the action of 
moral principles and most closely connected with the granting of 
individual rights. In this case, too, Qur'anic legislation lays down 
primarily not basic principles of law but rules of action regarding 
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the estates of deceased persons; the ethical element appears in the 
urgent injunction to act justly in making wills, and generally in 
the tendency to allot shares in the inheritance to persons who had 
no claim to succession under the old customary law. This feature 
of Qur'anic legislation was preserved in the system of Islamic law, 
and the purely legal attitude, which attaches legal consequences to 
relevant acts, is often superseded by the tendency to establish ethi-
cal standards for the believer. 

The first three generations after the death of the Prophet, or 
in other words, the first century of Islam (seventh-eighth century 
A.D.) are in many respects the most important, though because of 
the scarcity of contemporary evidence, the most obscure period in 
the history of Islamic law. In this period, many distinctive features 
of Islamic law came into being and the nascent Islamic society 
created its own legal institutions. What little authentic evidence is 
available shows that the ancient Arab system of arbitration, and 
Arab customary law in general, continued under the first suc-
cessors of the Prophet, the caliphs of Medina (seventh century 
A.D.) The caliphs, it is true, were the political leaders of the 
Islamic community after the death of the Prophet, but they do 
not seem to have acted as its supreme arbitrators, and there still 
remained room at a slightly later period for the exhortation to 
choose one's arbitrators from the tribe of the Prophet, the Quraysh. 
In their function as the supreme rulers and administrators, though 
of course devoid of the religious authority of the Prophet, the 
caliphs acted to a great extent as law-givers of the community; 
during the whole of this first century, the administrative and 
legislative activities of the Islamic government cannot be sepa-
rated. This administrative legislation, however, was hardly, if at 
aU, concerned with modifying the existing customary law;. its 
object was to provide for the need of organizing the newly con-
quered territories for the benefit of the Arabs. In the field of 
penal law, the first caliphs went beyond the penal sanctions en-
acted in the Qur'fm by punishing, for instance, the authors of 
satirical poems directed against rival tribes, a common form of 
poetic expression in ancient Arabia. The enforcement of the law 
of retaliation and weregeld continued to be the responsibility of 
the next of kin of the victim. That the first caliphs did not ap-
point and in general did not lay the foundations of what 
later became the Islamic system of administration of justice, is 
shown by the contradictions and inherent improbabilities of the 
stories which assert the contrary; the alleged instructions for judges 
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given by the Caliph 'Umar, too, are a product of the third Is-
lamic century.6 

Towards the end of the period of the caliphs of Medina, about 
the middle of the first century of Islam, the Islamic community 
was rent by political schisms, and the two "sectarian" movements 
of the Khariji:s and of the Shi'a established themselves beside the 
"orthodox" or Sunni majority. The doctrines of Islamic law as 
adopted by the Kharijis and by the Shi'a do not vary greatly from 
those of the several orthodox schools of law. From this, it was once 
concluded that the essential features common to these several 
forms of Islamic law were worked out before the schism, i.e., ear-
lier than the middle of the first Islamic century. But recent re-
search has shown that the ancient sects of Islam, at the time they 
split from the orthodox community, could not have shared with 
the majority the essentials of a system of law which did not yet 
exist. Rather, they adopted the fully developed legal system of the 
orthodox community, making only superficial changes of their 
own, in the second half of the second century of Islam or even 
later. 

At an early period, the ancient Arab idea of sunna, of pre-
cedent or tradition, reasserted itself in Islam.7 The Arabs were, 
and are, bound by tradition and precedent. Whatever was cus-
tomary was right and proper; whatever the forefathers had done 
deserved to be imitated. This was the golden rule of the Arabs 
whose existence on a narrow margin in an unpropitious environ-
ment did not leave them much room for experiments and inno-
vations which might upset the balance of their lives. In this idea 
of precedent or sunna the whole conservatism of the Arabs found 
expression. They recognized, of course, that a sunna might have 
been laid down by an individual in the relatively recent past, but 
then that individual was considered the spokesman and repre-
sentative of the whole group. The idea of sunna presented a for-
midable obstacle to every innovation, and in order to discredit 
anything it was, and still is, enough to call it an innovation. Islam, 
the greatest innovation that Arabia saw, had to overcome this 
opposition, and a hard fight it was. But once Islam had prevailed, 
even among one single group of Arabs, the old conservatism re-
asserted itself; what had shortly before been an innovation, now 
became the thing to do, a thing hallowed by precedent and tradi-

6 Tyan, op. cit., Vol. I, g8 ff. 
7 I. Goldziher, "The Principles of Law in Islam," in The Historian's History of 

the World, Vol. VIII (New York, 1904), pp. 294 ff. 
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tion, a sunna. This ancient Arab concept of sunna became one of 
the central concepts of Islamic law. 

It would seem natural to suppose that the explicit precepts of 
the Qur'an on legal matters were observed from the beginning, 
at least as far as turbulent Arab society in a time of revolutionary 
change was amenable to rules. There are, indeed, two early deci-
sions concerning a problem of divorce, one of which is based on 
the authoritative version of the Qur'an, and the other on a variant 
reading. As the variant readings were officially abolished during 
the reign of the Umayyad Caliph 'Abd al-Malik (A. H. 65-86), it 
can be concluded that the doctrine in question had been formu-
lated not later than the middle of the first century of Islam. On 
the other hand, there are several cases in which the early doctrine 
of Islamic law diverged from the clear and explicit wording of 
the Qur'an. One important example, which has remained typical 
of Islamic law, is the restriction of legal proof to the evidence of 
witnesses and the denial of validity to written documents. This 
contradicts an explicit ruling of the Qur'an which endorsed the 
current practice of putting contracts into writing. 8 John of Da-
mascus, who flourished between A.D. 700 and 750, mentions the 
insistence on witnesses as a characteristic custom of the Saracens, 
and this, too, was probably established about the middle of the 
first century of Islam. Nothing is known about its origin. 

During the greater part of the first century, Islam\c law in the 
technical meaning of the term did not yet exist. As had been 
the case in the time of the Prophet, law as such fell outside the 
sphere of religion, and as far as there were no religious or moral 
objections to specific transactions or modes of behavior, the tech-
nical aspects of law were a matter of indifference to the Muslims. 
This attitude of the early Muslims accounts for the widespread 
adoption of legal and administrative institutions of the conquered 
territories, drawing on Roman (including Roman provincial)· 
law, Sassanian law, Talmudic law, and the canon law of the 
Eastern churches. Outstanding examples are the treatment of 
tolerated religions, the methods of taxation, and the institutions 
of emphyteusis and of pious endowments (waqf). The principle of 
the retention of pre-Islamic legal institutions under Islam was 
sometimes even explicitly acknowledged, as in the following pas-
sage by an author of the third Islamic century: "Abii Yiisuf held 
that if there exists in a country an ancient, non-Arab normative 
custom (smma) which Islam has neither changed nor abolished, 

8 Q. ll, 282. 
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and people complain to the caliph that it causes them hardship, 
he is not entitled to change it; but Malik and al-Shafi'i held that 
he may change it even if it be ancient, because he ought to pro-
hibit (in similar circumstances) every lawful normative custom 
which has been introduced by a Muslim, let alone those intro-
duced by unbelievers." 9 Both opinions presuppose the retention 
of pre-Islamic legal practices as normal. 

The influence exercised on early Islamic law by the legal sys-
tems of the conquered territories, however, was not restricted to 
legal customs and practices; it extended to the field of legal con-
cepts and principles, and even to fundamental ideas of legal sci-
ence, such as the methods of systematic reasoning, and the idea of 
the "consensus of the scholars." The legal concepts and maxims 
in question are of that general kind which would be familiar not 
only to lawyers but to all educated persons. ·we shall see later that 
Mu]:lammadan jurisprudence started about the year A. H. 100. It 
follows not only that the whole first century of Islam was available 
for the adoption of foreign legal elements by nascent Islamic so-
ciety, but that Islamic legal science began at a time when the door 
of Islamic civilization had been opened to potential transmitters 
of these legal concepts, the educated non-Arab converts to Islam. 
Some of the doctrines in question, such as the responsibility of the 
thief for twice the value of the object stolen, or the election of 
adultery into a permanent impediment to marriage between the 
two guilty parties, did not succeed in gaining general acceptance, 
and only survived as unsuccessful or isolated opinions. This proc-
ess of infiltration of foreign legal concepts and maxims into Is-
lamic society through the medium of educated non-Arab con-
verts extended over the greater part of the first century of Islam, 
but its results became apparent only early in the second century, 
when Islamic legal science came into heing. That early Mu]:lam-
madan lawyers should have adopted consciously any principle of 
foreign law is out of the question. 

We must now return to the middle of the first Islamic cen-
tury, when the rule of the first caliphs of Medina was supplanted 
by that of the Umayyad caliphs of Damascus. The Umayyads were 
not the adversaries of Islam that they were often made out to be; 
on the contrary, it was they and their governors who were respon-
sible for developing a number of the essential features of Islamic 
cult and ritual, of which they had found only rudimentary ele-

9 Beladsori, Liber expugnationis regionum, ed. by de Goeje (Leiden, 1865), 
p.448. 
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ments. Their main concern, it is true, was not with religion and 
religious law, but with political administration, and here they 
represented the organizing, centralizing and increasingly bureau-
cratic tendf'ncy of an orderly administration as ag-ainst the Bedouin 
anarchy of the Arab way of life. Both Islamic religious ideal and 
Umayyad administration cooperated in creating a new framework 
for Arab Mus] im society, which hacl been recruited indiscrimi-
nately from all Arab tribes and was spread thinly over the vast 
extent of the conquered territories. In many respects, Umayyad 
rule represents the consummation, after the turbulent interval 
of the Caliphate of Medina, of tendencies which were implied by 
the nature of the Islamic community under the Prophet. This is 
the background against which the emergence of Islamic law, of an 
Islamic administration of justice, and of Islamic jurisprudence 
must be viewed. 

The administration of the Umayyads concentrated on waging 
war against the Byzantines and other exlernal enemies, on collecl-
ing revenue from the subject population, and on paying subven-
tions in money or in kind to the Arab beneficiaries; these were 
the essential functions of the Arab kingdom. We therefore find 
evidence of Umayyad regulations, or administrative law, particu-
larly in the fields of the law of war and of fiscal law. The account-
ancy for payments of weregeld straddles the field e>f penal law, 
and whereas the Umayyads did not interfere with the working of 
retaliation as modified by the Qur'an (all they" did here was to try 
to prevent the recurrence of Arab tribal feuds which threatened 
the internal security of the state), they supervised the application 
of the purely Islamic penalties laid down in the Qur'an and of 
similar punishments. They, or rather their governors, also took 
the important step of appointing Islamic judges or qac;lis. The 
office of qac;li was created in and for the new Islamic society which 
came into being, under the new conditions resulting from the 
Arab conquest, in the urban centers of the Arab kingdom. For 
this new society the arbitration of pre-Islamic Arabia and of the 
earliest period of Islam was no longer adequate. 10 The Arab 
l_lakam thus was supplanted by the Islamic qac;li, who was a dele-
gate of the governor. The governor, within the limits set for him 
by the caliph, had full authority over his province, administrative, 
legislative and judicial, without any conscious distinction of func-
tion, and he could, and in fact regularly did, delegate his judicial 
authority to his "legal secretary," the qac;li. The governor retained, 

10 Tyan, op. cit. Vol. I. 114 ff. 
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however, the power of reserving for his own decision any lawsuit 
he wished, and, of course, the power of dismissing his qa<;li at will. 

The jurisdiction of the qa<;li extended to Muslims only; the 
non-Muslim subject populations retained their own traditional 
legal ·institutions, including the ecclesiastical (and rabbinical) 
tribunals which in the last few centuries before the Muslim con-
quest had to a great extent duplicated the judicial organization 
of the Byzantine state. The Byzantine magistrates themselves, to-
gether with the other civil officers, had evacuated the lost prov-
inces at the very beginning of the Muslim conquest; nevertheless, 
because of a fundamental similarity in general structure between 
late Byzantine and early Islamic organization of justice, it has been 
suggested that the latter was modeled on the former, a process 
which may have been part of the adoption by the Muslims of the 
administrative organization of their predecessors. One adminis-
trative office, of which the functions were partly judicial, was in-
deed taken over in this way: the office of the "inspector of the 
market" (agoranomos), who had a limited civil and criminal juris-
diction. But the early Muslims had not only the Byzantine exam-
ple on which to model their earliest administration of justice: the 
"clerk of the court," whose services must have become indis-
pensable at an early perio_d, had the same function as the cor-
responding official in the Sassanian administration; this was well 
known to contemporary authors. 

The earliest Islamic qa<;lis, officials of the Umayyad administra-
tion, by their decisions laid the basic foundations of what was to 
become Islamic law. We know their names, and there exists a 
considerable body of information on their lives and judgments, 
but it is difficult to separate the authentic from the fictitious. Legal 
doctrines that can be dated to the first century of the hijra are 
rare, but it is likely that some of the decisions which are attributed 
to those qac;lis, and which are irregular by later standards, do in-
deed go back to that early period. In a slightly later period, we can 
actually see how the tendency to impose an oath on the plaintiff 
as a safeguard against the exclusive use of the evidence of witnesses 
grew out of the judicial practice at the beginning of the second 
century. The earliest Islamic qa<;lis gave judgment according to 
their own discretion, or "sound opinion" (ra'y) as it was called, 
basing themselves on customary practice, which in the nature of 
things incorporated administrative regulations, and took the let-
ter and the spirit of the Qur'anic legislation and of other recog-
nized Islamic religious norms into account as much as they thought 

39 



40 THE FORMATION OF ISLAMIC LAW ------

l'RE-ISLA/\1 IC IIACKCROUN!> 

fit. The customary practice to which they referred was either that 
of lhe community under their jurisdiction or that of their own 
home district, and in this latter case conflicts were bound to arise. 
Though the legal subject matter had as yet not been Islamicized 
to any great extent beyond the stage reached in the Qur'an, the 
office of qac,li: itself was an Islamic institution typical of the Umay-
yad period, in which administrative efficiency and the tendency 
to Islamicize went hand in hand. The Islamic character of the 
office of qaQ.i is emphasized by a subsidiary appointment which 
was, during the Umayyad period, often combined with that of a 
qac,li: the duty of literally "slory-telling," that is to say, the 
religious instruction and edification of the people. The scene was 
thus set for a more thorough process of Islamicizing the existing 
customary law. 

The work of the qaQ.is inevitably became more and more spe-
cialized, and we may take it for granted that in the late Umayyad 
period (c. A. H. I00-130) appointments as a rule went to "spe-
cialists," by which are meant not technically trained professionals 
but persons sufficiently interested in the right administration of 
justice to have given the subject serious thought in their spare 
time, either individually or in discussion with like-minded friends. 
The main concern of these specialists, in the intellectual climate 
of the late Umayyad period, was naturally to know whether the 
customary law conformed to the Qur'anic and generally Islamic 
norms; in other words: the specialists from whom the qac,lis came 
increasingly to be recruited were found those pious per-
sons whose interest in religion caused them to elaborate, by indi-
vidual reasoning, an Islamic way of life in all its aspects. These 
pious persons surveyed all fields of contemporary activities, in-
cluding the field of .law, not only administrative regulations but 
popular practice as well. In their theoretical contemplations they 
considered possible objections that could be made to recognized 
practices from the religious, and in particular, from the ritualistic 
or ethical point of view, and as a result endorsed, modified, or 
rejected them. They impregnated the sphere of law with religious 
and ethical ideas, subjected it to Islamic norms, and incorporated 
it into the body of duties incumbent on every Muslim. In doing 
this, they achieved on a much wider scale and in a vastly more 
detailed manner what the Prophet in the Qur'an had tried to do 
for the early Islamic community of Medina. As a consequence, the 
popular and administrative practice of the late Umayyad period 
was transformed into Islamic law. The resulting theory still had 
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to be translated into practice; this task was beyond the power of 
the pious specialists and had to be left to the interest and zeal of 
the caliphs, governors, qa<;lis, or individuals concerned. The origins 
of Islamic law then were such that it developed not in close con-
nection with practice, but as the expression of a religious ideal in 
opposition to practice. 

This process started from modest beginnings towards the end 
of the first century of the hijra; a specialist in religious law such 
as Ibrahim Nakha'i of Kufa (d. A. H. 95 or g6) did no more than 
give opinions on questions of ritual and perhaps on kindred prob-
lems of directly religious importance, cases of conscience concern-
ing alms tax, marriage, divorce, and the like, but not on law 
proper. The pious specialists were private persons, or we might 
call them amateurs; they were animated by their personal inter-
est in questions of right behavior, and they owed the respect, in 
which they were often and in an increasing measure held by the 
people and by some of the rulers, exclusively to their own single-
minded concern with the ideals of a life according to the tenets 
of Islam. They often had occasion to criticize the actions and regu-
lations of the government, just as they had to declare undesirable 
many popular practices, but they were not in political opposition 
to the Umayyads and to the established Islamic state; on the con-
trary, the whole of the Umayyad period, until the civil war which 
heralded the end of the dynasty, was sometimes reckoned as part 
of the "good old times," its practice was idealized and opposed to 
the realities of the actual administration. 

As the groups of pious specialists grew in numbers and cohe-
sion they developed, in the first few decades of the second century 
of the hijra, into what is known, for lack of a better name, as the 
"ancient schools of law." This term ought to imply neither any 
definite organization, nor a strict uniformity of doctrine within 
each school, nor any formal teaching, nor again any official status, 
nor even the existence of a body of law in our Western meaning 
of the term. The "scholars" or "lawyers," members of the ancient 
schools of law, continued to be private individuals, interested and 
therefore presumably knowledgeable in the Islamic ideals as they 
ought to prevail in all fields of life, including what we should call 
the field of law. These individuals were singled out from the great 
mass of the Muslims by the very fact of their special interest, the 
resultant reverence of the people, and the recognition as kindred 
spirits which they themselves accorded one another. 

I have spoken of the ancient schools of law in the plural be-
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cause, overlying the common Islamic background, there had 
developed in the several widely separated centers of the Islamic 
world during the first century of the hijra local practices, for ex-
ample, those concerning details of ritual, or special transactions 
adapted to local conditions. Apart from these variations in subject-
matter, the not inconsiderable difficulties of communication be-
tween their several centers made differences among the ancient 
schools of law unavoidable. These differences, however, were con-
ditioned by geography rather than by any noticeable disagreement 
on principles or methods. The general attitude of all ancient 
schools of law towards Umayyad popular practice and Umayyad 
administrative regulations was essentially the same, whether they 
endorsed, modified, or rejected the practice which they found. 
Aside from this common basic attitude, however, there existed at 
the earliest stage of Islamic jurisprudence a considerable body of 
common doctrine which was subsequently reduced by increasing 
differentiation among the schools. This does not imply that Is-
lamic jurisprudence in the earliest period was cultivated exclu-
sively in one geographical center, but that one place nonetheless 
was the intellectual center of the first theoretizing and systematiz-
ing efforts which were to transform Umayyad popular and admin-
istrative practice into Islamic law. The ascendancy of a single cen-
ter of Islamic jurisprudence must have been maintained over an 
appreciable period, because the common ancient el-ement some-
times comprises several successive stages of doctrine. All indica-
tions go to prove that 'Iraq was this center. The ascendancy of 
'Iraq in the development of religious law and jurisprudence in 
Islam continued during the whole of the second century. 

The more important ancient schools of law of which we have 
knowledge are those of KiHa and of in 'Iraq, of Medina and 
of Mecca in I:Iijaz, and of Syria. Our information on the Kiifians 
and on the Medinese is incomparably more detailed than that 
concerning the and the Meccans, but the picture gained 
from the first two schools can be taken as typical. Egypt did not 
develop a school of law of its own, but fell under the influence of 
the other schools, particularly that of Medina. 

An important aspect of the activity of the ancient schools of 
law was that they took the Qur'anic norms seriously for the first 
time. Historically speaking, Islamic law did not derive directly 
from the Qur'an; it developed out of a practice which often di-
verged from the Qur'an's intentions and even from its explicit 
wording. It is true that a number of institutions, particularly in 
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the law of family relations and of inheritance, not to mention 
cult and ritual, were based on the Qur'an from the beginning. 
But apart from the most elementary rules, norms derived from 
the Qur'an were introduced into Islamic law almost invariably at 
a secondary stage. In particular, at this stage, formal legal conse-
quences were drawn from the essentially religious and ethical 
body of Qur'anic maxims, and applied to those branches of law, 
such as contracts and torts, which were not covered in detail by the 
Qur'anic legislation. The zenith of this introduction of Qur'anic 
norms into early Islamic law coincides with the rise of the ancient 
schools at the beginning of the second century of the hijra. 

The ancient schools of law shared not only a common attitude 
towards Umayyad practice and a considerable body of positive 
religious law, but the essentials of legal theory, not all of which 
were systematically self-evident. The central idea of this theory 
was that of the "living tradition of the school," as represented by 
the constant doctrine of its authoritative representatives. This idea 
dominated the development of legal doctrine in the ancient schools 
during the whole of the second century of the hijra. It presents 
itself under two aspects: retrospective and contemporaneous. Ret-
rospectively, it appears as sunna or "practice" ('amal), or as "well-
established precedent" (sunna ma<;liya) or "ancient practice" (amr 
qadim). This "practice" partly reflects the actual custom of the 
local community, but it also contains a theoretical or ideal ele-
ment, so that it comes to mean normative sunna-the usage as it 
ought to be. This ideal practice, which was presumed constant 
though it in fact developed as Islamic ideas were imposed on the 
legal subject-matter, was found in the unanimous doctrine of the 
representative religious scholars of each center, in the teaching of 
those whom the people of every region recognized as their leading 
specialists in religious law, whose opinion they accepted and to 
whose decision they submitted. It is only the opinion of the ma-
jority that counts; small minorities of scholars are disregarded. 
The consensus of the scholars, representing the common denomi-
nator of doctrine achieved in each generation, expresses the con-
temporaneous aspect of the living tradition of each school. How 
this consensus works is described by an ancient scholar of in 
the following terms: ""Whenever I find a generation of scholars at 
a seat of knowledge, in their majority, holding the same opinion, 
I call this 'consensus,' whether their predecessors agreed or dis-
agreed with it, because the majority would not agree on anything 
in ignorance of the doctrine of their predecessors, and would 
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abandon the previous doctrine only on account of a repeal (for 
instance in the Qur'an, which their predecessors had overlooked) 
or because they knew of some better argument, even if they did 
not mention it." In the result, the decision on what constitutes 
normative practice is left to the last generation of the representa-
tives of each school of law. 

The consensus of the scholars is different from the consensus 
of all Muslims on essentials. This last, in the nature of things, 
covers the whole of the Islamic world but is vague and general, 
whereas the consensus of the scholars is geographically limited to 
the seat of the school in question, is concrete and detailed, but 
also tolerant and not exclusive, recognizing as it does the existence 
of other doctrines in other centers. Both kinds of consensus count 
as final arguments in the ancient schools of law, though the con-
sensus of the scholars is of much greater practical importance and 
is the real basis of their teaching. It is only natural that the con-
sensus of all Muslims should be considered infallible; that the 
consensus of the scholars should be regarded as infallible, too, is 
not equally obvious and the whole highly organized concept seems 
to have been influenced from abroad. 

Originally, the consensus of the scholars was anonymous, that 
is to say, it was the average opinion of the representatives of a 
school, and not the individual doctrines of the most prominent 
scholars. The living tradition of the ancient schools maintained 
its essentially anonymous character well into the second half of the 
second century of the hijra. Nevertheless, the idea of continuity 
inherent in the concept of sunna or idealized practice, together 
with the need of creating some kind of theoretical justification for 
what so far had been an instinctive reliance on the opinions of the 
majority led, from the first decades of the second century onwards, 
to the living tradition being projected backwards and to its being 
ascribed to some of the great figures of the past. The Kiifians were 
the first in attributing the doctrine of their school to the ancient 
Kiifian authority Ibrahim Nakha'i, mentioned above, although 
this body of elementary legal doctrine had very little to do with 
the few authentic opinions of the historical Ibrahim. It rather 
represents the stage of legal teaching achieved in the time of 
I:Iammad ibn Abi Sulayman (d. A. H. 120), the first Kufian lawyer 
whose doctrine we can regard as fully historical. By a literary con-
vention, which found particular favor in 'Iraq, it was customary 
for a scholar or author to put his own doctrine or work under the 
aegis of an ancient authority. The Medinese followed suit and 
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projected their own teaching back to a number of ancient au-
thorities who had died in the last years of the first or in the very 
first years of the second century of the hijra. At a later period, 
seven amongst them were chosen as representative; they are the 
so-called "Seven Lawyers of Medina," the most prominent of 
whom is Sa'id ibn Musayyib. Hardly any of the doctrines ascribed 
to these ancien·t authorities can be considered authentic. The 
transmission of legal doctrine in Medina becomes historically 
ascertainable only at about the same time as in 'Iraq, with Zuhri 
(d. A. H. 124) and with his younger contemporary Rabi'a ibn Abi 
'Abd al-RaQ.man. 

The process of going backwards for a theoretical foundation of 
Islamic religious law as it was being taught in the ancient schools 
did not stop with the choosing of these relatively late authorities. 
At the same time at which the doctrine of the school of Kiifa was 
retrospectively attributed to Ibrahim Nakha'i, and perhaps even 
slightly earlier, that doctrine and the local practice which in the 
last resort was its basis were directly connected with the very be-
ginnings of Islam in Kiifa, beginnings associated with Ibn Mas'iid, 
a Companion of the Prophet. It was, however, not to Ibn Mas'iid 
himself that reference was made in the first place, but to an in-
formal group of "Companions of Ibn Mas'iid" who were, in some 
general way, taken to guarantee the authentic and uninterrupted 
transmission of the correct practice and doctrine in Kiifa. At a 
secondary stage, the general reference to the Companions of Ibn 
Mas'iid gave rise to a formal and explicit reference to Ibn Mas'iid 
himself, and a considerable body of early Kiifian doctrine was at-
tributed to him. Though this body of doctrine differed in a num-
ber of details from the general teaching of the Kiifian school which 
went under the name of Ibrahim Nakha'i, Ibrahim appears as the 
main transmitter from Ibn Mas'iid, and many opinions were pro-
jected back from Ibrahim still farther to Ibn Mas'iid. The histori-
cal Ibrahim had not had personal contact with the historical Ibn 
Mas'iid, but some members of the originally anonymous Com-
panions of Ibn Mas'iid were later identified as older relatives of 
Ibrahim, and these formed a family link between the two authori-
ties. Ibn Mas'iid thus became the eponymy of the doctrine of the 
school of Kiifa. The corresponding eponymy of the Meccans was 
Ibn 'Abbas, another Companion of the Prophet, and references 
to him, too, alternate with references to the Companions of Ibn 
'Abbas. The two main authorities of the Medinese among the 
Companions of the Prophet were the Caliph 'Umar and his son 
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Ibn 'Umar. Each ancient school of law, having projected its doc-
trine back to its own eponymy, who was invariably a local Com-
panion of the Prophet, claimed his authority as the basis of its 
teaching. This association with Companions of the Prophet was 
called taqlid. 

Nor did the search for a solid theoretical foundation of the 
doctrine of the ancient schools of law stop at the Companions of 
the Prophet: there remained a further step. This step was taken 
in 'Iraq, perhaps in where not later than in the very first 
years of the second century of the hijra, the sunna, the practice of 
the local community and the doctrine of its scholars, were called 
"sunna of the Prophet." This term put the ideal practice of 
each community of Muslims directly under the authority of the 
Prophet. It expressed an axiom, but did not yet imply the exist-
ence of positive information in the form of "traditions" which 
became prevalent later, that the Prophet by his words or actions 
had in fact originated or approved that practice. This originally 
'Iraqi concept of the sunna of the Prophet was taken over by the 
Syrians; their idea of living tradition was the uninterrupted prac-
tice of the Muslims, beginning with the Prophet, maintained by 
the first caliphs and by the later rulers, and verified by the scholars. 
The Medinese, on the other hand, hardly used this concept. 

It was not long before various movements arose in opposition 
to the opinions held by the majorities in the ancient schools of 
law. In Kiifa, for instance, where the name of Ibn Mas'iid had 
become attached to the main stream of legal doctrine, any opin-
ions which were put forward in opposition to the traditional doc-
trine of the majority had to invoke an equally high, or possibly an 
even higher, authority, and for this purpose the name of the Caliph 
'Ali, who had made Kiifa his headquarters, presented itself easily. 
The doctrines which in Kiifa go under the name of 'Ali do not 
embody the coherent teaching of any individual group; all we 
can say is that, generally speaking, they represent opinions ad-
vanced in opposition to the living tradition, that is, to the con-
temporary average teaching, of the school of Kiifa. One group of 
doctrines attributed to 'Ali represents crude and primitive analo-
gies, early unsuccessful efforts to systematize; they reflect the opin-
ions of groups or individuals who were ahead of the majority of 
their contemporaries in Kiifa in systematic legal thought. An-
other group of unsuccessful opinions ascribed to 'Ali shows a 
rigorous and meticulous tendency, and goes farther than the 
average doctrine of the Kiifians in taking religious and ethical 
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considerations into account. Unscuccessful 'Iraqi opinions of this 
type, attributed to 'Ali, correspond almost regularly to doctrines 
attested in Medina, where most of them represent the common 
opinion. It is in keeping with the relatively later development or 
the Medinese school that a body of doctrines which remained un-
successful in Kiifa, where it could not overcome the already estab-
lished tradition of a school of law, succeeded to a considerable 
degree to gain recognition in Medina. 

In contrast to the opposition in Kiifa, the oppos1t10n in 
Medina reflected the activity of the Traditionists. The movement 
of the Traditionists, the most important single event in the his-
tory of Islamic law in the second century of the hijra, was the nat-
ural outcome and continuation of a movement of religiously and 
ethically inspired opposition to the ancient schools of law. The 
schools of law themselves represented an Islamic opposition to 
popular and administrative practice under the later Umayyads, 
and the opposition group which developed into the Traditionist 
movement emphasized this tendency. The main thesis of the Tra-
ditionists, as opposed to the ancient schools of law, was that formal 
"traditions" deriving from the Prophet superseded the living 
tradition of the school. It was not enough for the ancient schools 
to claim that their doctrines as a whole were based on the teach-
ings of Companions of the Prophet who were likely to know the 
intentions of their master best, or even that their living tradition 
represented the sunna of the Prophet. The Traditionists pro-
duced detailed statements or "traditions" which claimed to be the 
reports of ear or eyewitnesses on the words or actions of the 
Prophet, handed down orally by an uninterrupted chain of trust-
worthy persons. Hardly any of these traditions, as far as rules of 
law are concerned, can be considered authentic; they were put 
into circulation, no doubt from the loftiest of motives, by the 
Traditionists themselves from the first half of the second century 
onwards. Occasionally, the acknowledged this ac-
tivity more or less openly, as in the traditions which report the 
Prophet as having said: "Sayings attributed to me which agree 
with the Qur'an go back to me, whether I actually said them or 
not," and "Whatever good sayings there are, I said them." 

The Traditionists were not confined to Medina, but existed in 
other centers of Islam where they formed groups in opposition to, 
but nevertheless in contact with, the local schools of law. Their 
standards of reasoning were inferior to those of the ancient schools, 
and even Shafi'i, who at the end of the second century was to sue-
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cced in making their main thesis prevail in Islamic law, com-
plained repeatedly that their superficial and uncritical adherence 
to traditions led them into error, and that their failure to reason 
systematically put them at a disadvantage. The Traditionists' own 
feeling of inferiority expressed itself in the following saying as-
cribed to the Prophet: "Luck to the man who hears my words, 
remembers them, guards them, and hands them on; many a trans-
mitter of legal knowledge is no lawyer himself, and many a one 
transmits legal knowledge to persons who are more learned in it 
than he is." 

The Traditionists disliked all human reasoning and personal 
opinion which had become an integral part of the living tradition 
of the ancient schools and which had, indeed, been a constituent 
element of Islamic legal thought from its very beginnings. They 
put into circulation a number of traditions in which they dis-
paraged human reasoning in law. They were also presumably re-
sponsible for some of the traditions directed Umayyad 
popular and administrative practice, although it is not always 
possible to determine whether a particular doctrine originated 
in Traditionist circles or within the ancient schools of law. The 
introduction of Islamic norms into all aspects of life, including 
the sphere of law, was by no means a distinctive interest of the 
Traditionists; they were preceded in this by the ancient schools of 
law themselves. The general tendency of the Traditronists was 
the same as that of the other opponents of the dominant schools 
in 'Iraq and in Medina: a certain inclination towards strictness 
and rigidity which was not, however, without exceptions. They 
were occasionally interested in purely legal issues, for reasons 
which now escape us, but their main concern was with subordi-
nating the legal subject-matter to moral principles. There are, for 
instance, two traditions put into circulation by the Traditionists 
in Medina, according to which the Prophet had prohibited under-
bidding and overbidding, and certain practices which might cre-
ate an artificial rise or fall in prices. Their aim was to make these 
practices illegal in the same way as, say, the t<tking of interest was 
illegal, so that contracts concluded in defiance of the prohibition 
would be invalid. These particular traditions did not prevail 
with the Medinese, who, in common with the 'Iraqis, minimized 
them by interpretation, and the effort of the Traditionists to 
change the doctrine of the ancient schools of law remained unsuc-
cessful in this case. 

Initially the ancient schools of law, Meclinese as well as 'Iraqi, 
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offered strong resistance to the disturbing element represented by 
the traditions from the Prophet. It has often been presumed that 
it was the most natural thing, from the first generation after the 
Prophet onwards, to refer in all cases to his real or alleged rulings. 
This was not the case. Traditions from the Prophet had to over-
come strong opposition, and the arguments against them and in 
their favor extended over most of the second century of the hijra. 
At the same time it is obvious that once the authority of the 
Prophet, the highest in Islam, had been invoked, the thesis of the 
Traditionists, consciously formulated, was certain of success, and 
the ancient schools had no real defense against the rising tide of 
traditions from the Prophet. The best they could do was to mini-
mize them by interpretation and to embody their own attitude 
and doctrines in other alleged traditions from the Prophet, but 
this meant that the Traditionists had gained their point. Though 
the ancient schools of law were brought to pay lip-service to the 
principle of the Traditionists, they did not, however, necessarily 
change their positive legal doctrine to the full extent desired by 
the latter group. The Traditionists were sometimes s\}ccessful in 
bringing about a change of doctrine, and when this happened, the 
doctrine of the minority in opposition became indistinguishable 
from that of the majority of the school; but they often failed, and 
we find whole groups of "unsuccessful" Medinese and 'Iraqi doc-
trines expressed in traditions from the Prophet. It goes without 
saying that the interaction of legal doctrines and traditions must 
be regarded as a unitary process, the several aspects and phases of 
which can be separated only for the sake of analysis. All this intro-
duced inconsistencies into the teachings of the ancient schools of 
law and these schools accepted traditions from the Prophet only 
as far as they agreed with their own living tradition or idealized 
"practice"-that is to say, the practice as it ought to be. The next 
step was to be taken by Shafi'i at the end of the second century of 
the hijra. 

The discussion so far has been concerned mainly with the tend-
ency of the early specialists to Islamicize, that is, to. introduce 
Islamic norms into the sphere of the law. This endeavor was, how-
ever, accompanied by the parallel and complementary tendency to 
reason and to systematize. Reasoning was inherent in Islamic law 
from its very beginnings. It started with the exercise of personal 
opinion and of individual judgment on the part of the earliest 
specialists and It would be a gratuitous assumption to re-
gard the independent decision of the specialist or of the magis-
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trate as anterior to r11dirncntary analogy and the striving after con-
sistency. Both clements arc found intimately connected in lire 
earliest period which the sources allow us to discern. Nevertheless, 
this individual reasoning, whether completely independent and 
personal or inspired by an effort for consistency, started from vague 
beginnings, without direction or method, and moved towards an 
increasingly strict discipline. 

The oldest stage of legal reasoning is represented by 'Iraqi 
traditions which show crude and primitive conclusions reached 
by analogy. An old conclusion of this kind, which prevailed in the 
'Iraqi doctrine, was to demand a fourfold confession of the culprit 
before he incurred the punishment for unchastity, by analogy with 
the four witnesses prescribed for this case by the Qur'an. This was 
originally merely the result of systematic reasoning. The 'Iraqi 
opposition groups exaggerated the underlying tendency towards 
caution, and put into circulation a tradition relating that 'Ali: 
once turned away an oiTending woman four times and punished 
her only after her fifth confession; this opinion did not achieve 
recognition. The original 'Iraqi doctrine requiring four confes-
sions spread into I:Iijaz, and was there incorporated in a group of 
traditions under the authority of the Prophet, the final result of 
which was a tradition concerning a man called Ma'iz who com-
mitted unchastity ;mel confessed, hut was turned away tlnet? times 
by the Prophet and punished only after his fourth confession. 
Although ultimately expressed in traditions from the· Prophet, the 
doctrine did not prevail in the school of Medina and remained 
confined to 'Iraq. The underlying conclusion by analogy pro-
voked another comparable opinion which held that the Qur'anic 
punishment of mutilation for theft could be applied only after a 
twofold confession by the culprit, by analogy with the two wit-
nesses demanded in this case. This doctrine was again expressed 
in a tradition from 'Ali, but was only partly successful in 'Iraq. 

The minimum valtte of stolen goods, for the Qur'anic pun-
ishment for theft to be applicable, was fixed by some 'Iraqis by a 
crude analogy with the five fingers, at five dirhams. The generally 
accepted doctrine in 'Iraq, however, fixed it arbitrarily at ten 
dirhams, and as a justification of this discretionary decision tradi-
tions from Ibn Mas'ud, 'All, and even the Prophet were cited. 
This doctrine has to be regarded as the original opinion, and the 
analogical reasoning as a refinement which was finally unsuccess-
ful. The minimum value of stolen goods provided the starting 
point for fixing, by a crude analogy, the minimum amount of the 
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the contractual payment made by the bridegroom to the 
bride which was an essen t ia I clement of the con l ract of ma rriag·e. 
Here, too, the original 'Ira(1i decision was arbitrary: "vVc think it 
shocking," they said, "that intercourse should become lawful for 
a trifling amount," and therefore Ibrahim Nakha'i disapproved 
of a of less than forty, and once he said of less than ten 
dirhams." This discretionary decision was later modified, not for 
the better, by a crude analogy, according to which the use of a 
part of the body of the wife by the husband ought not to be made 
lawful for an amount less than that set for the loss of a limb through 
the punishment for theft, and the minimum amount of 
was fixed at ten dirhams. This reasoning was expressed in a tradi-
tion from 'All. The Medinese recognized originally no minimum 
amount of only Malik, followed by his personal disciples, 
adopted the 'Iraqi analogical reasoning, and starting from his own 
doctrine that the punishment of mutilation could be applied only 
in cases where the minimum value of the stolen goods was three 
dirhams, fixed the minimum at the same amount. At the 
same time, the 'Iraqis had found this crude ana1logy unsatisfactory, 
and fell back on the authority of which had appeared in 
the meantime. 

The results of this early systematic reasoning were not infre-
quently expressed in the form of legal "puzzles," or in the form of 
legal maxims or slogans, which were sometimes rhyming or al-
literative. Some typical slogans are: "there is no divorce and no 
manumission under duress"; "the child belongs to the marriage 
bed"; "profit goes with responsibility"; "the security takes the 
place of that for which it is given" ('Iraqi); and, in favor of the 
opposite doctrine, "the security is not forfeited" (Medinese). 
These maxims became a favorite mode of expressing legal doc-
trines in 'Iraq and in I:Iijaz in the first half of the second century 
of the hijra, and reflect a stage when legal doctrines were not yet 
automatically expressed in traditions, though most of them grad-
ually acquired the form of traditions. The element of personal 
discretion and individual opinion in Islamic law was prior to the 
growth of traditions, particularly of traditions from the Prophet, 
and it was due only to the essential success of the Traditionists 
that most of these originally independent decisions of scholars 
were put into the form of traditions. 

The literary period in Islamic law begins about the year A. H. 
150, and from then onwards the development of technical legal 
thought can be followed step by step from scholar to scholar. It 
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tended, first, to become more and more perfected until it reached 
the zenith or its development at the end of the second century. 
There is secondly an increasing clepcmlcncc on traditions, as 
a greater number of authoritative traditions came into being. 
Thirdly, considerations of a religious and ethical kind, which 
represented one aspect of the process of Islamicizing the legal 
subject-matter, tended to permeate systematic reasoning, and both 
tendencies became inextricably mixed in the result. All three 
tendencies culminated in the teachings of Shafi'i as will become 
evident from a short survey of the thought of some of the main 
representatives of Islamic law in the second century of Islam. 

The opinions of the Syrian Awza'l (d. A. H. 1 r;7), for instance, 
represent the oldest solutions adopted hy Islamic j nrisprudence, 
whether he maintained the current practice, or regulated it, or 
Islamicized it as was usual with him, or gave a seemingly simple 
and natural decision as yet untouched by systematic refinements. 
The archaic cknactcr of Awza'l's doctrine makes it likely th<lt he 
conserved the teaching of his predecessors in the generation he-
fore him. When the doctrine which goes under his n<1me was for-

the Isbmicizing and systematizing tendencies of earliest 
Mul_1ammadan jurisprudence had, it is true, already started to 
operate, but they were still far from having penetrated the whole 
of the raw offered by the The doctrine as given 
by Awz;t'I therefore ol'ten appears inconsistent. His systematic rea-
soning, though appreciable in extent, is generally rudimentary, 
and his legal thought shows as a rule a rigid formalism. 

The reasoning of the Medinese Malik (d. A. H. 1 70), on the 
whole, is comparable to that of Awza'l, particularly in the depend-
ence of both on the practice, the living tradition, the consensus of 
the scholars, rather than on systematic thought. The accepted doc-
trine of the Medinese school, which Malik aimed to set forth, was 
itself to a great extent founded on the individual reasoning of the 
school's representatives. In combining extensive use of reasoning 
with dependence on the living tradition, Malik seems typical of 
the Medinese. In the majority of cases, we find Malik's reasoning 
inspired by material considerations, by practical expediency, and 
by the tendency to Islamicize. There are a fair number of cases 
where his technical though r- shows i tse If to he sound and 
consistent. 

In 'Iraq, the discussion of technical legal problems must have 
started slightly earlier than the time of Ibn Abi Layla, a qa<;li of 
Kiifa (d. A. H. 148). His doctrine, taken as a whole, shows a con-
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siderable amount of technical legal thought, but it is generally of 
a primitive kind, somewhat clumsy, shortsighted, and often unfor-
tunate in its results. His loose and imperfect method is not in-
compatible with formalism and the stubborn drawing of conse-
quences. A rigid formalism is perhaps the most persistent single 
typical feature of his legal thought. Nevertheless, his technical 
reasoning is far from rudimentary; the striving for systematic con-
sistency, the action of general trends and principles pervade his 
whole doctrine. In a great number of cases, Ibn Abi Layla's doc-
trine represents seemingly natural and practical common sense, 
and rough-and-ready decisions. This practical, common sense rea-
soning of his often takes practical, and particularly Islamic-ethical 
considerations into account. Connected with these considerations 
is Ibn Abi Layla's regard for actual practice, a tendency rein-
forced by his being a qac;H. There are numerous traces of his ac-
tivity as a qaQ.i in his doctrine, last but not least his conservatism, 
so that he represents an earlier stage in the development of Islamic 
jurisprudence than his contemporary Abu I;Ianlfa. 

With respect to 'Iraqi legal reasoning as represented by Ibn 
Abi Layla, Abu I:Ianifa (d. A. H. 150) seems to have played the 
part of a theoretical systematizer who achieved considerable prog-
ress in technical legal thought. Not being a qaQ.i, Abft I;Ianifa was 
less restricted than Ibn Abi Layla by considerations of practice. 
At the same time, he was less firmly guided by the needs of the 
administration of justice, and whereas Ibn Abi Layla's doctrine is 
often primitive but practical, Abu I:Ianifa's, though more highly 
developed, is often tentative and, as it proved to be, unsatisfac-
tory. In Abu I:Ianifa's doctrine, systematic consistency has become 
normal. The emphasis shifts from the practical aspects of legal 
reasoning-Islamicizing, common-sense decisions, and other con-
siderations which were still prevalent in Ibn Abi Layla's doctrine. 
-to the technical and formal qualities of legal thought. Traces of 
primitive reasoning and systematic inconsistencies remain, but 
they are relatively few in number. More significant than these 
features are those numerous cases which show Abtt I:Ianifa's legal 
thought to be not only more broadly based and more thoroughly 
applied than that of his predecessors, but technically more highly 
developed, more circumspect, and more refined. Abft I:Ianlfa's 
legal thought was, however, not final, and his companions and 
disciples rejected an appreciable part of it as defective. 

Of Abu I:Ianifa's disciple Abu Yusuf (d. A. H. 182) it need 
only be said that he was more dependent on traditions than his 
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master, because there were a greater number of authoritative tra-
ditions in existence in his time, and that compared with his in-
creasing dependence on traditions, other kinds of practical con-
siderations are less prominent in his doctrine. Sometimes the con-
temporary sources state directly, and in other cases it is probable, 
that Abii Yiisuf's experience as a caused him to change his 
opinions on matters of law. But these frequent changes of opinion 
also betray some uncertainty and immaturity, and his legal thought 
is on the whole of a lower standard than that of Abu J:Ianifa. It is 
also less original and thoroughly dependent on that of his master. 
Abu Yusuf represents the beginning of the process by which the 
ancient 'Iraqi school of Kufa was replaced by that of the followers 
of Abu I:Ianifa. 

Shayba.ni (d. A. H. 18g), the great disciple both of Abu J:Ianifa 
and of Abu Yusuf, depends even more on traditions than Abu 
Yusu£ does. This shows itself not only in changes of doctrine under 
the influence of traditions, but in his habit of duplicating his 
systematic reasoning by arguments taken from traditions, and in 
the habitual formula "We follow this" by which he almost in-
variably rounds off his references to traditions from the Prophet 
and from other authorities, even when he does not, in fact, follow 
them. Shaybani used independent personal opinion to the extent 
common in the ancient schools of law, but most of his reasoning 
that appears in the guise of personal opinion is in fact strict 
analogy or systematic reasoning. To this extent; Shaybani pre-
pared the way for Shafi'l's rejection, on principle, of discretionary 
decisions and insistence on strict analogical reasoning. Systematic 
reasoning is the feature most typical of Shaybani's technical legal 
thought. It is by far superior to that of his predecessors in general 
and to that of Abu Yusuf in particular; it is the most perfect of its 
kind to be achieved before Shafi'i. Shaybani was the great sys-
tematizer of the Kufian doctrine. He was also a prolific writer, and 
his voluminous works, which he put under the authority of his 
master, Abu I:Ianifa, became the rallying point of the J:Ianafi 
schDOl which emerged from the ancient school of Kufa. 

In Shafi'i (d. A. H. 204), who considered himself a member of 
the school of Medina though he made the essential thesis of the 
Traditionists prevail in Islamic law, legal reasoning reached its 
zenith; it hardly ever again approached and never surpassed the 
standard he set. When Shafi'i wrote, the process of Islamicizing 
the law, of impregnating it with religious and ethical ideas, had in 
the main been completed. We therefore find him hardly ever in-
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ftuenced in his conscious legal thought by practical considerations 
of a religious and ethical kind, such as played an important part 
in the doctrines of his predecessors. We also find him more con-
sistent than the earlier jurists in separating the moral and the 
legal aspects, whenever both arise with regard to the same prob-
lem. In this respect, Shafi'i did not carry out the program of the 
Traditionists who had tried to identify the categories "forbidden" 
and "invalid." The sphere of law retained a technical character 
of its own, and legal relationships were not completely reduced to 
or expressed in terms of religious and ethical duties. On the other 
hand, Shafi'i's fundamental dependence on formal traditions from 
the Prophet, in which he followed the Traditionists, implied a 
different, formal way of Islamicizing the legal doctrine. In theory, 
Shafi'i distinguished sharply between the argument taken from 
traditions and the result of systematic thought. In his actual rea-
soning, however, both aspects are closely interwoven; he shows 
himself tradition bound and systematic at the same time, and this 
new synthesis may be considered typical of his legal thought. 
Shafi'i's systematic reasoning has its limitations. It breaks down 
occasionally over irrational traditions or institutions which defy 
rationalizing. More serious are those faults which come from his 
polemical attitude towards the ancient schools of law, an attitude 
which in the case of the Medinese is mitigated by a sentimental 
attachment, but which in the case of the 'Iraqis is allowed full 
scope. His dependence upon traditions from the Prophet, too, by 
making it impossible for him to reject straightforwardly any tradi-
tions except on the authority of another, contrary, tradition from 
the Prophet, is responsible for inconclusive arguments and ar-
bitrary interpretations. llut the limitations and faults of Shafi'i's 
reasoning cannot detract from the unprecedentedly high quality 
of his technical legal thought, which stands out beyond doubt as 
the greatest individual achievement in Islamic jurisprudence. 

Shafi 'i recognized in principle only strict analogical and sys-
tematic reasoning, to the exclusion of arbitrary opinions and dis-
cretionary decisions such as had been customary amongst his 
predecessors. This is one of the important innovations by which 
his legal theory became utterly different from that of the ancient 
schools. His legal theory is much more logical and formally con-
sistent than that of his predecessors, whom he blames continually 
for what appears to him as a mass of inconsistencies. It is based, as 
previously stated, on the thesis of the Traditionists that nothing 
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can override the authority of a formal tradition from the Prophet. 
In an:epting this, Shafi'i cut himself off from the natural and con-
tinuous development of doctrine in the ancient schools of law. 
For him, the sunna is no longer the approved practice as recog-
nized by the representative scholars, it is identical with the con-
tent of formal traditions from the Prophet, even though such a 
tradition be transmitted by only one person in each generation.-
According to Shafi'i, one must not conclude that the Companions 
of the Prophet knew the intentions of their master best and would 
therefore not have held opinions incompatible with them. The 
opinions held and practices inaugurated by persons other than 
Companions of the Prophet were, of course, in ShafiTs eyes, of no 
authority whatsoever. This new idea of the sunna as embodied in 
formal traditions from the Prophet disposed of the concept of 
living tradition of the ancient schools, even when the living tradi-
tion was loosely called "sunna of the Prophet." Traditions from 
the Prophet could not even be invalidated by reference to the 
Qnr'an. Shafi'i took it for granted that the Qur'an did not con-
tradict the traditions from the Prophet, and that the traditions 
explained the Qur'an; the Qur'an had therefore to be inter-
preted in the light of the traditions, and not vice versa. The con-
sensus of the scholars, which expressed the living tradition of each 
ancient school, also became irrelevant for Shafi'i; he even denied 
its existence, and fell back on the general consensus of all Muslims 
on essentials. The thesis that "everything of which- the Muslims 
approve or disapprove is good or bad in the sight of Allah" had 
been formulated shortly before Shafi'i. Sldfi'i developed it fur-
ther, but the principle, as he it, that the community 
of Muslims would never agree on an error, was put into the form 
of a tradition from the Prophet only towards the middle of the 
third century of the hijra. This general consensus was sufficiently 
vague for it to allow Shafi'i: to follow the traditions from the 
Propl1ct concerning all details. If detailed traditions from the 
Prophet were to have overriding authority, there was no room left 
for the exercise of personal opinion, and human reasoning had to 
be restricted to making correct inferences and drawing systematic 
conclusions from the traditions. Sh;tfi'l was so serious in his main 
contention that he declared hin1sclf prepared to abandon any 
doctrine of his by which he might llnwittingly have contradicted a 
tradition from the Prophet. 

These, in short, were the principles of Shafi'i's legal theory. It 
was a ruthless innovation, and took him some time to elaborate, 
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so that his writings contain numerous traces of the development of 
his ideas and some unsolved inconsistencies. But notwithstanding 
all this, Shafi'i's legal theory was a magnificently coherent system 
and superior by far to the theory of the ancient schools. It was the 
achievement of a powerful mind, and at the same time the logical 
outcome of a process which started when traditions from the 
Prophet were first adduced as arguments in law. The development 
of legal theory in the second century of Islam was dominated by 
the struggle between two concepts: that of the common doctrine 
of the community, and that of the authority of traditions from the 
Prophet. The doctrine of the ancient schools of law represented 
an uneasy compromise; Shafi'I vindicated the thesis of the Tradi-
tionists, and the later schools had no choice but to adopt the essen-
tials of his legal theory. 
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FOREIGN ELEMENTS IN ANCIENT 

ISLAMIC LAW1 

Joseph Schacht 

FOREIGN ELEMENTS IN ANCIENT ISLAMIC LAW 1 

[Contributed by JosEPH ScHACHT, EsQ.] 

So much has been written on the problem of foreign elements in ancient Muham-
madan law, and with so little result, that to discuss the subject afresh can be 
justified only if the author adduces new relevant facts or brings new light to bear 

1 A French version of this paper, slightly shortened, was read to Section !(D) of the Third 
International Congress of Comparative Law, London, August, 1950. 
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on the elements of the case.2 At first sight it might seem surprising that one 
should look for foreign influences in a legal system that unmistakably bears the 
stamp of uniqueness.3 But the fact that many prominent features of Islamic 
civilization, notwithstanding a deceptive Arab appearance, turn out to be borrow-
ings from the Hellenistic and the Iranian world, to mention only these two, poses 
the question, though without prejudice as to its answer, of similar conditions in 
the field oflaw.4 Furthermore, the riddle of the origins of Muhammadan jurispru-
dence, once the obviously artificial theory of the Muhammadan lawyers was 
disregarded, seemed to postulate the unknown quantity of foreign influences as 
the easiest explanation. The difficulties inherent in both problems, the problem of 
origins and the problem of foreign elements, have lately been reviewed by Pro-
fessor Bousquet in a paper which he aptly speaks of the mystery surrounding the 
genesis of Muhammadan legal science.5 A solution of this mystery, such as I have 
attempted in my forthcoming book on The Origins of Muhammadan Jurispru-
dence,6 will, I hope, enable us to approach the problem of foreign elements in 
ancient Islamic law from a new angle. 

There are four legal systems whose influence on nascent Muhammadan law 
and jurisprudence is at least possible: Persian Sassanian law, Roman Byzantine 
(including Roman provincial) law, the canon law of the Eastern churches, and 
Talmudic law. Outside the sphere of law proper, the far-reaching influence of 
Judaism and Christianity on Islamic cult and ritual, and that of Roman Byzantine 
and Persian Sassanian administration on Islamic political and fiscal institutions 
are matters of common knowledge. It is important for our purpose to realize that 
these foreign elements have been so thoroughly assimilated and Islamicized that, 
taken in their ordinary Islamic setting, they hardly seem to reveal a trace of their 
foreign origin. What was possible here, was possible also in the sphere of law 
proper, and the difference between the spirit of Islamic law and the spirit of 
Roman law, for instance, which is indeed striking, does not in itself preclude the 
possibility of more or less extensive influences. 

Of the four legal systems mentioned, very little is known of Persian Sassanian 
law, so that the question of its influence on ancient Muhammadan law has 
remained purely hypothetical. The question of a possible influence on the part of 
the canon law of the Eastern churches has hardly been studied by specialists so 
far. Influences of Talmudic on ancient Islamic law, on the contrary, have often 
been pointed out and are easy to account for; 7 the spirit of both systems, too, is 
similar. As regards the relations between Roman and Islamic law, a number of 
parallels have been established which are too numerous and too striking to be 
coincidences.s Most of these parallels concern individual rules and whole institu-
tions of positive law, and these can be explained as the natural result of the 
continuation of legal and commercial practice in the territories conquered by the 
Saracens, just as ancient Arab legal and commercial practices survived into 
Islamic law. The principle of the continuation of pre-Islamic legal institutions 
under Islam is explicitly stated in a passage in Baladhuri which reads:9 "Abu 

2 For bibliographies, see F. Kiipriilii, art. Fikih, in lsliim Ansiklopedisi, part 36, Istanbul, 1947; 
G.-H. Bousquet, in Bulletin des Etudes Arabes, viii, No. 36, Algiers, I 948. 

3 See J. Schacht, G. Bergstriisser "s Grundziige des islamischen Rechts, Berlin and Leipzig, 
1935, p. 2. 

4 On the non-Arab character of Islamic civilization, see C. H. Becker, Js/amstudien, i, Leipzig, 
1924, pp. 14 ff., 28 ff. 

5 Le mystere de Ia formation et des origines dufiqh, in RevueA/gerienne. Tunisienne et Marocaine 
de Legislation et de Jurisprudence, lxiii, part I, Algiers, 1947, pp. 66-80. 

6 Clarendon Press, 1950. 
7 Cf. Bousquet, Le mystere ... , p. 76 f.; Bergstriisser, in Der Islam, xiv, 81. 
8 We are not concerned here with assessing the extent of the borrowings which Islamic law may 

have made from Talmudic and from Roman law, but with investigating the problem of whether such 
borrowings, as far as legal science is concerned, may possibly have taken place. 

9 Liber expugnationis regionum, ed. de Goeje, Leiden, 1865, p. 448. Baladhuri died in A.H. 
279. 
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Yusuf[d. 182] held that if there exists in a country an ancient, non-Arab norma-
tive custom (sunna) which Islam has neither changed nor abolished, and people 
complain to the Caliph that it causes them hardship, he is not entitled to change 
it; but Malik [d. 179] and Shafi 'i [d. 204) held that he may change it even if it be 
ancient, because he ought to prohibit [ in similar circumstances] every lawful 
normative custom which has been introduced by a Muslim, let alone those 
introduced by unbelievers." 

The parallels between Roman and Islamic law, however, are not restricted to 
rules and institutions of positive law; they occur in the field oflegal concepts and 
principles, IO and extend even to fundamental ideas of legal science. Goldziher 
has repeatedly and forcefully drawn attention to this fact and made a case for 
admitting an influence of Roman on Islamic law in all these respects. 11 In one of 
his contributions on points of detail, he established the relevant fact that parallels 
between Roman and Islamic law in the field of legal science are usually doubled 
by parallels in Talmudic law. 12 Though some of his comprehensive statements are 
now dated, and much more material on the origins of Muhammadan law is 
available now than when they were written, Goldziher's considered and consist-
ently held opinion commands serious attention. Considerations of this kind, 
however, were destined to lead to a seeming impasse-not indeed the thesis of 
Goldziher himself, who at the same time developed his masterly and still valid 
method of investigating the early history of Muhammadan law and jurisprudence 
and using its sources critically, but the conclusions of later scholars who had not 
completely given up the traditional opinion of that development, an opinion 
which in the light of Goldziher's method could be seen as lacking all foundation, 
or whose assumptions even tended to minimize the implications of that method. 
This impasse can briefly be described as follows. 

According to the current opinion, 13 the foundations of Muhammadan law and 
jurisprudence were laid in Medina in the first century of the Hegira by persons who 
applied religious norms, such as those expressed in the Koran and in "traditions" 
from the Prophet, to the customary law of Medina. This would imply not only that a 
certain body of "traditions" purporting to relate the words and actions of the 
Prophet existed at that early period, but that the "traditions" relating the opinions 
and decisions of the "Seven Lawyers of Medina" and other authorities of the first 
century A.H. are authentic. Whereas it is agreed that the pre-Islamic customary law 
of Medina is likely to have contained many foreign, and in particular Roman 
provincial elements, it is difficult, if not impossible, to imagine the introduction of 
concepts and rules pertaining to Roman legal science into early Islamic law in these 
circumstances. To quote an example adduced by Bergstrasser: there occurs in 
Islamic law the equivalent of the Roman concept of quce pondere numero mensura 
constant, and this Islamic concept occupies a key position in the law of sale. But it 
occurs already, albeit without the factor of numero, in the doctrine ascribed to the 
ancient Medinese lawyer Sa'id b. Musaiyib who died A.H. 93 or 94. Is an influence 
of Roman legal science on a pious worthy of Medina in that early period histori-
cally possible? There is no doubt that it is not.I4 

This argument was taken one step further by C. A. Nallino who, by more 
logical than historical reasoning, attempted to show that any important influence 

1o Cf. F. F. Schmidt, in Der Islam, i, 300 ff.; Bergstriisser, Joe. cit. 
11 The Origins of Muhammadan Jurisprudence (in Hungarian), in Proceedings of the Hungar-

ian Academy, Class of Linguistics and Moral Sciences, xi, No. 9, Budapest, 1884; Muhammedanische 
Studien, ii, Halle, 1890, p. 75 f.; The Principles of Law in Islam, in The Historians' History of the 
World, viii, New York, 1904, p. 294 ff.; art. Fikh, in Encyclopredia of Islam, ii, Leiden and London, 
1927. 

12 In Vienna Oriental Journal, i, 229, 231, 233. 
13 This paragraph is based on Bergstriisser's stimulating paper Anfiinge und Charakter des 

juris tis chen Denkens im Islam, in Der Islam, xiv, 76 ff. 
14 That Abu Hanifa (d. 150) in Iraq should have consciously followed the stream of Roman legal 

thought, as F. F. Schmidt suggested (Joe. cit.), is of course equally untenable. 
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of Roman on ancient Islamic law was impossible and therefore non-existing. 15 

Nallino's essential argument is as follows (with my remarks in brackets). Accord-
ing to him, at least the outlines of a great part of the Islamic law of property must 
have existed already among the people of Hijaz long before Muhammad. (This 
assumption exaggerates Bergstrasser's remark that Arab customary law in the 
time of Muhammad cannot have been primitive. Whether this customary law as 
such was identical with the raw material out of which Muhammadan law formed, 
is the problem under discussion.) This law can hardly have contained Roman 
elements, says Nallino, because Theodoret, who wrote in the first half of the fifth 
century A.D., tells us that Roman law was not applicable to the "multitudinous 
tribes oflshmael." (But the problem is what happened in the whole of the Islamic 
empire in the seventh and in the first half of the eighth century A.D.) Nallino 
thinks that the legal "traditions" from the Prophet are genuine and enable us to 
reconstruct the pre-Islamic law of property, which according to him contains no 
Roman traces, in the home country of Islam. (This again exaggerates Bergstrasser's 
belief in the relatively early date-a thing very different from authenticity-of 
some legal "traditions." Nallino's whole reasoning concerning legal "traditions" 
is vitiated by his failure to take into account the earliest groups of these "tradi-
tions" which are preserved in Iraqian sources and claim to go back not to the 
Prophet but only to his Companions.) From the fact that the early Islamic sects, 
which split from the "orthodox" community about the middle of the first century 
A.H., have in all essentials the same law as the majority, Nallino concludes that 
the essential features of this "common" Islamic law were worked out before the 
schism, and that therefore "the tradition of the existence of the 'Lawyers of 
Medina' in the generation after that of Muhammad deserves more credit than is 
generally thought." (I shall deal with the argument taken from the law of the early 
sects later, and only wish to point out that between the death of Muhammad and 
the death of the majority of the "Seven Lawyers of Medina," whom Nallino puts 
into the next generation, there was an interval of 90 years or three generations.) 
Nallino stresses the fact that a number of important legal concepts and institu-
tions which existed in the Hellenistic world were not taken over by Islam. (This is 
correct, 16 but does not prejudge the issue in question.) 

No one will quarrel with Nallino's vigorous affirmation of the distinctive 
character of Muhammadan law as in integral part of the all-embracing body of 
Islamic religious duties, but as I pointed out before, this distinctive character 
does not preclude the possibility of more or Jess extensive influences. Nallino is 
right to put the question, as Bergstrasser had done before him, of the manner in 
which an adoption of rules of Roman law by the early Islamic lawyers might 
conceivably have taken place. The solution of the problem which I am proposing 
here will answer this question. 

We are thus faced with the task of accounting for the existence in ancient 
Islamic law of numerous parallels to Roman law concerning jurisprudence and 
legal theory, of solving the impasse of the apparent historical impossibility of an 
influence of Roman on Muhammadan legal science, and of showing, if there was 
an influence, the manner in which it happened. The answer to these three 
related questions lies in a new approach to the problem of the origins of Islamic 
law and jurisprudence. I had occasion before to mention the current opinion 
concerning those origins and a number of the assumptions connected with it. My 
research over the last eleven years has led me to widely different conclusions. 

II Raccolta di Scritti, vol. iv, Rome, 1942, p. 85 ff. 
16 I cannot agree with all details of Nallino's examples, however. The structure of contracts in 

Islamic law, for instance, ought not to be equated with that of the old Roman consensual contract, 
and it is not based on Sura iv, 29, which uses a different terminology, but is much older. And 
emphyteusis did not penetrate into Islamic law only after several centuries, but is found from the 
earliest period onwards (cf. Becker, ibidem, p. 225 ff.). That a scholar of Nallino's standing could 
overlook this, shows how thoroughly foreign legal institutions were assimilated and Islamicized. 
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The evidence available to us now shows that Muhammadan legal science started 
in Iraq about A.H. 100. The development of doctrine in Medina was invariably 
secondary to and dependent upon that in Iraq. The early lawyers of Islam at the 
beginning of the second century of the Hegira took the popular and administra-
tive practice oftheir time as their raw material and endorsed, modified, or rejected 
it, thereby creating Muhammadan law. "Traditions" purporting to relate legal 
decisions and relevant actions of the Prophet are considerably later, and as a rule 
do not originally express the doctrine of the ancient schools of law in Islam, but 
opinions proposed in opposition to them. The first specialists in religious law at 
the end of the first century A.H. concentrated their attention on questions of ritual 
and perhaps on kindred problems of directly religious interest, such as questions 
of conscience relating to alms tax, marriage and divorce. Legal problems, in the 
sense in which we use the word, began to be worked out not earlier than in the 
second century A.H. The legal opinions ascribed to authorities of the first century 
turn out, on closer investigation, to be spurious. This applies specifically to the 
information concerning Sa'id b. Musaiyib which led Bergstriisser to the dilemma 
that I mentioned before. The ancient sects of Islam, when they split from the 
"orthodox" community about the middle of the first century A.H., did not share 
with the majority the essentials of a law which did not yet exist, but they adopted 
the fully developed legal system of the "orthodox" community, making only 
superficial changes of their own, in the second half of the second century. These 
results which, much to my own surprise, the weight of the evidence forced upon 
me, put of course a new complexion on the whole problem of foreign elements in 
ancient Muhammadan law. What is important is not so much that the whole first 
century of the Hegira had been available for their adoption, if adoption of foreign 
elements there was, but that Muhammadan jurisprudence began only at a time 
when the door of Islamic civilization became widely open to the potential trans-
mitters who were the educated non-Arab converts to Islam, and that its centre 
was not Medina but Iraq.t7 

I do not suggest that Iraq was ever a country of Roman law, but at the period in 
question it was deeply imbued with the spirit of Hellenistic civilization and at the 
same time contained great centres of Talmudic learning. IS These are all the data 
we need in order to account for the existence of concepts and maxims of Roman 
jurisprudence in early Islamic legal science, and the regular occurrence of paral-
lels in Talmudic law. If we survey those legal concepts and maxims whose 
common occurrence in Roman and Islamic jurisprudence seems to call for admit-
ting an influence of the former on the latter, we find them mostly of that general 
kind which would be familiar not only to lawyers but to rhetors and generally to 
those who had received an Hellenistic education. Now Professor D. Daube has 
shown that Rabbinic methods of legal interpretation, which present reasonings 
familiar to earlier Roman legal classics, are deeply influenced not by those 
classics themselves but by Hellenistic rhetoric which was taught all over the 
Hellenistic world. 19 The same explanation is sufficient, and indeed necessary, in 
order to account for the presence in ancient Islamic legal science of Greek logic, 
as exemplified by conclusions a maiore ad minus and negatively a minore ad 
maius, the argument of the sorites, the concepts of genus and species, the regressus 
ad infinitum, and a whole technique of disputation. On the borderline between 
logic and legal science stands the principle of istishab, that is the presumption 

17 We know little about the Syrian school of law in early Islam, but we do know that the Syrians 
were influenced by Iraqian reasoning. 

18 See, e.g., A. Christensen, L'lran sous les Sassanides, 2nd ed., Copenhagen, 1944, index s.v. 
hel/enisme; M. Rostovtzeff, The Social and Economic History of the Hellenistic World, iii, Oxford, 
1941, index s.v. Mesopotamia. M. Meyerhof, VonAlexandrien nach Bagdad, Berlin, 1930, p. 14 f(= 
Sitzungsber. Preuss. Akad. Wiss. Phi/.-hist. Kl., xxiii, 400 f.). 

19 In Law Quarterly Review, lii, 265 f.; in Tulane Law Review, xviii, 365 f.; and in Hebrew 
Union College Annual, xxii, Cincinnati, 1949. 
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that a legal status, once established, continues until the contrary is proved.20 To 
legal science belongs the principle of istislah, or utilitatis ratio. 21 Oiyas, which is 
the technical term for analogy, systematic reasoning, must for linguistic reasons 
have been borrowed from Rabbinic heqqesh, itself presumably a translation of 
the Greek term 

The central idea of the ancient schools of law in Islam, the idea of consensus 
itself, seems to have been taken over from Roman law via the schools of rhetoric. 
I am not speaking of the general consensus of the community at large on the 
essential duties of the Muslim, a definition to which Shafi 'i towards the end of 
the second century of the Hegira tried to reduce the concept. This idea and its 
workings before and after Shafi'i are so natural that the question of foreign 
influence does not arise. The ancient schools of law, however, had a highly 
organized concept of the "consensus of the scholars" which consisted in the 
considered opinion of their majority and expressed the "living tradition" of the 
school. This concept corresponds to the opinio prudentium of Roman law, the 
authority of which was stated by the Emperor Severus in the following terms: "In 
ambiguitatibus quae ex legibus proficiscuntur, consuetudinem aut rerum perpetuo 
similiter iudicatarum auctoritatem vim legis obtinere debere."23 This is again a 
general maxim which would be familiar not only to lawyers but to all who had 
studied rhetoric, and it is this fact which makes an influence, first suggested by 
Goldziher, feasible and, in view of other similar instances, likely. 24 

There is a maxim in Islamic law that "the child belongs to the [marriage] bed." 
This maxim, which was intended to decide disputes about paternity, has been 
regarded, on insufficient evidence, as an authentic rule of pre-Islamic Arab prac-
tice, but Goldziher has shown that it had not yet prevailed in the middle Umaiyad 
period, say about A.H. 75. In the middle of the second century, it had been put into 
the mouth of the Prophet, but it is, strictly speaking, incompatible with the 
Koranic rulings regarding paternity, and in Islamic law as it exists the maxim, 
though often quoted, is never taken at its face value.25 In order to decide cases of 
disputed paternity, Muhammadan law falls back not on the maxim but on the old 
Arab procedure of calling in professional physiognomists. It is likely that the 
maxim, which agrees neither with old Arab custom nor with the Koran, but has 
its parallel in the Roman legal maxim "pater est quem nuptiae demonstrant," 
penetrated from outside into Islamic discussions, though it did not succeed in 
modifying positive law. Again it is a norm which would be familiar to all persons 
trained in Greco-Roman rhetoric.26 

There was no punishment for theft in pre-Islamic Arabia, and the mutilation 
of the culprit by cutting off his hand was introduced by the Koran.27 The idea of 
pecuniary penalties is, and has been from the beginning, foreign to Muham-
madan law. The earliest doctrine, which was maintained by the Iraqians, even 
made the Koranic punishment for theft incompatible with the responsibility of 
the thief for damages; according to the mitigated and therefore inconsistent 
doctrine of the Medinese, the claim for monetary compensation lapsed if the thief 

2° For Roman and Talmudic parallels, see D. Santillana, /stituzioni di diritto musulmano malichita, 
2nd ed., i, 327; Goldziher, in Vienna Oriental Journal, i, 231 ff. 

21 For parallels, see Santillana, ibid., 71; Goldziher, ibid., 229. The oldest document, in which 
this consideration is expressed, is an Iraqian "tradition," on which see my Origins, p. Ill. 

22 See Margoliouth, in JR.A.S., 1910, p. 320; and my Origins, p. 99 f. 
23 Both on the Roman and on the Islamic side, custom and practice are reduced to the consid-

ered opinion of the lawyers. 
24 Cf. Origins, p. 83. 
25 Zurqani's commentary on Malik's Muwatta', xxxvi, 20, explains the systematic difficulties 

inherent in the "tradition" from the Prophet. 
26 Cf. Origins, p. 181 f. 
27 Mutilation as a punishment of coin-clippers and counterfeiters is advocated by spurious 

"traditions" quoted in Baladhuri, ibid., 470. R. S. Lopez, in Byzantion, xvi, 445 ff., has suggested a 
Byzantine origin. If this is correct, it would be a case of proposed adoption of a judicial practice 
which existed in the conquered territories. 
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was subject to the Koranic punishment and insolvent; if the stolen object still 
existed in the possession of the thief, it was of course returned to its owner. 28 In 
any case, any damage culpably inflicted gives rise to a claim for simple compen-
sation only. If we therefore find some legal "traditions" unsuccessfully advocating 
as part of the punishment of a thief to whom the Koranic penalty cannot be 
applied, that he should be responsible for double the value of the object stolen,29 
we must look outside for the source of this idea which can have its origin neither 
in pre-Islamic Arab customary law nor in the Koran, and which contradicts a 
consistently applied principle of Muhammadan law.3° The Roman law of furtum 
offers itself instantly as the most likely source. 

By an extension of the idea of theft which, too, went against an acknowledged 
principle oflslamic law, the effort was made in a related type oflegal "tradition" to 
make a person who was guilty of stealing by finding and concealing a stray camel, 
responsible for twice its value, or for returning it and another camel of equal 
value.31 This was not to apply to all cases of stealing by finding, but only to the 
special case concerning stray camels, and it was destined to remain as little suc-
cessful as the suggested pecuniary penalty for theft from which it was derived. 

Under the traditional approach to the early history oflslamic law and jurispru-
dence it would have been difficult, if not impossible, to admit the influence of a 
Roman legal idea on legal "traditions" which were uncritically regarded as more 
or less genuine reflexions if not of the actual rulings of Muhammad, at least of 
the customary law of Medina. Now we know that this kind of legal "tradition" 
purporting to go back to the Prophet was put into circulation when the second 
century of the Hegira was well under way, in order to change the established 
doctrine of the ancient schools of law. 32 

In this instance of the penalty for theft it is out of the question either that parts 
of the practical administration of penal law in conquered Byzantine territory 
should have been continued by the Muslims amongst themselves, or that early 
Muhammadan lawyers should have adopted consciously any principle of Roman 
law-if only for the simple reason that the Islamic (unsuccessful) legal doctrines 
differ in many important respects from the teachings of Roman law on furtum-
but we must conclude that the general idea of holding the thief responsible, under 
certain conditions, for double the amount he had stolen became familiar to some 
Muslims through Christian converts and was taken over by them. This idea is one 
that every educated person among the original inhabitants of Iraq and Syria 
would know. By the process which I am trying to elucidate, the Muslims appro-
priated, as it were, worn-off coins of ideas, transmitted to them after a long usage 
and after many of their distinctive features had been effaced. In this respect, the 
adoption of Roman legal ideas and maxims by the Muslims through the interme-
diary of the schools of rhetoric and through persons with an Hellenistic education 
resembles the contemporaneous introduction of Greek philosophical ideas and 
problems into Islamic theology. 

In pre-Islamic Arab usage, the term rahn, "security," meant a kind of earnest 
money which was given as a guarantee and material proof of a contract, particu-

28 The two doctrines mentioned survived in the Hanafi and the Malaki school respectively (cf. 
Schacht, G. Bergstriisser's Grundziige, p. 101; Santillana, ibid., ii, 455). Only Shafi'i, at the end of 
the second century, and his school accepted the unrestricted responsibility of the thief for simple 
damages. 

29 See Ibn Hanbal, ii, 180, 207; Abu Dawud, x, xxxvii, 13; Nasa'i, xlvi, 12; Baihaqi, viii, 278; 
Kanz al'Ummal iii, 1513, 1529, 1544. A derived form occurs in Malik's Muwatta', xxxvi, 38 (ed. 
Cairo, 1310, iii, 211 ), and in Baihaqi, Joe. cit. 

30 The followers of"traditions," and therefore the Hanbali school, naturally adopt this doctrine in 
respect to the cases directly mentioned in them, though it breaks the system ( cf. Ibn Quadama, 
Mughni, x, 262 ff.). The irregularity of the derived form of the "tradition" (see the preceding note) 
from the point of view of Muhammadan law is pointed out by Shafi'i, Treatise lll, 69 (Umm, vii, 215). 

31 See Abu Dawud, x; Baihaqi, vi, 191; Kanz a/- 'Ummal, vii, 3808, 3841. A fine of one-third of 
the value is imposed in a parallel version in Kanz a/- 'Umma/, vii, 3826, 3827. 

32 Cf. Origins, pp. 66, 178. 

65 



66 THE FORMATION OF ISLAMIC LAW 

16 FOREIGN ELEMENTS IN ANCIENT ISLAMIC LAW 

larly when there was no scribe available to put it into writing. The word occurs in 
this meaning in the Koran.33 Used of persons, it meant a kind of hostages who 
were produced by each party to a lawsuit as a guarantee that the parties would 
submit to the decision of the arbitrator.34 But the ancient schools of law recog-
nized neither the institution of earnest money nor that of hostages, and knew rahn 
only in the new meaning of a security for the payment of a debt. The foreign 
origin of this doctrine which neglects old Arab usage and an explicit passage in 
the Koran is probable, and Roman law presents us with an obvious model in the 
institution of pignus.34• The Muslims found this institution in the conquered 
Byzantine provinces, and their early lawyers approved of a corresponding el-
ementary definition of rahn. When they came to work out the details of their 
doctrine, it evolved through essentially the same sequence of stages as it had 
done, many centuries earlier, in Roman law. 

The oldest known opinion states that "the security takes the place of that for 
which it is given," for instance, if the security perishes whilst it is in the 
possession of the creditor. This opinion was held in Iraq; it was also known in 
Medina and in Mecca. Somewhat later, however, the Iraqian school mitigated 
this extreme doctrine. The old Iraqian maxim was countered in Medina by the 
opposite maxim "the security is not forfeited," for instance, if the debtor fails to 
pay the debt within the stipulated time. This is a late, polemical counter-
statement and does not adequately express the Medinese doctrine which is 
considerably influenced by the mitigated doctrine of the Iraqian school. The 
doctrines of the Iraqi an and of the Medinese school survive in the Hanafi and in 
the Maliki school respectively, and represent two successive stages in abandon-
ing the oldest opinion. Shafi' i completed this process and was the first 
consistently to apply to securities the concept of a deposit on trust.35 A techni-
cal influence of Roman on nascent Muhammadan jurisprudence is out of the 
question in any of these stages. 

To mention at least one similar case of contact between the canon law of the 
Eastern churches and ancient Muhammadan law: the law of Islam, it is well 
known, is very severe against adultery and fornication, but it has never erected 
them into impediments to marriage.36 Muhammadan law knows prohibited de-
grees, but they are all based either on consanguinity or on affinity or on fosterage. 
All other impediments to marriage can be remedied by appropriate action, for 
instance, a man who is married to four wives can marry again if he repudiates 
one of them, or the Muslim who wants to marry a polytheist woman can do so if 
she adopts Islam; the only permanent impediment to marriage, outside the pro-
hibited degrees, is created between a former husband and wife who have 
undergone the formal procedure of mutual imprecation known as li 'an.31 Now it 
is very surprising to find in Maliki law (and, with differences of detail, in the law 
of the so-called "Twelver" Shiites) a permanent impediment to marriage between 
a man and a woman who have gone through a form of marriage during the 
waiting period ( 'idda) following the termination of a previous marriage of the 
woman to another husband,38 and have had intercourse. This impediment arises 
even from a bona fide marriage, it arises even if the intercourse itself has taken 
place after the end of the waiting period in question, but it does not arise if they 
have gone through a form of marriage during the existence of a previous marriage 
of the woman, or have had intercourse during it. The systematic basis for this 

33 Sura ii, 283. 
34 Cf. E. Tyan, Histoire de /'Organisation Judiciaire en Pays d'Js/am, i, Paris, 1938, p. 73 f. 
34' The Sassanian grajJth, on the other hand, denotes the antichresis rather than the pignus 

proper; cf. A. Pagliaro, L"anricresi nel diritto sasanidico, in Rivista degli Studi Orientali, xv, 275 
ff. 

35 Cf. Origins, p. 186 f. 
36 Except for one particular doctrine, on which see below. 
37 See Encyclopredia of Islam, ii, s.v. 
38 During the 'idda, the woman is barred from remarrying. 
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doctrine in the Maliki school is a Medinese "tradition" concerning a decision of 
the Caliph 'Umar, interpreted literally and restrictively; the doctrine is the mini-
mum consistent with its wording. That this was not the original purport of the 
tradition is evident. What its import was becomes clear from a group of earlier 
Iraq ian "traditions" of a kind which regularly corresponds to that type ofMedinese 
tradition, save that they were not successful in influencing the doctrine of the 
Iraqian school. Now these ancient Iraqian "traditions" aim at erecting adultery or 
fornication into a permanent impediment to marriage.39 This doctrine, which 
prevailed only in the law of the Ibadi sect and is otherwise unprecedented in 
Muhammadan law, is a well-known feature of canon law. Again it was not canon 
law itself that influenced Muhammadan jurisprudence, but the Christian converts 
to Islam brought their ideas of adultery as an impediment to marriage with them 
into their new religion, and this concept found expression in the "traditions" in 
question.40 

I will take my last example from Persian Sassanian law, of which I said before 
that we know very little. But we do know that Ibn Muqaffa', a Persian secretary 
of state who served under the last Umaiyads and the first "Abbasids and died 
about A.H. 140, in a memorandum or treatise which he wrote in the last few years 
of his life, 41 suggested that the Caliph should review the doctrines of the ancient 
schools of law, and codify and enact his own decisions. These considerations lie 
quite outside the compass of the ancient lawyers of Islam, and are obviously 
influenced by Sassanian administrative tradition.42 This Persian idea and its rejec-
tion by the specialists in Muhammadan law was transferred into an Islamic 
setting and expressed in an anecdote according to which one of the early 'Abbasid 
Caliphs, either Mansur, or Mahdi, or Harun al-Rashid, intended to endow Malik's 
Muwatta' with the character of an official code, and desisted only on the entreat-
ies of Malik himself.43 This shows how thoroughly foreign elements were 
incorporated into an Islamic background. 

I trust I have shown that legal concepts and principles, including even funda-
mental ideas oflegal science, entered Muhamml\dan law from outside, in particular 
from Roman law, and have further shown how their adoption took place. Whether 
these influences amount to little or much is irrelevant; the important fact is that 
they did happen. The examples which I have given are restricted to cases I had 
occasion to investigate myself when working out, without any reference to the 
question of possible influences from outside, the new approach to the early 
history of Muhammadan law and jurisprudence of which I spoke before. This 
new approach not only frees us from the apparent impossibility of accounting for 
parallels which cannot be coincidences,44 it enables us to establish the early 
history of Islamic law and jurisprudence, a task that must precede any reference 
to outside parallels. My aim in presenting these remarks is not to give any final 
solutions, it is merely to re-establish the subject, in Goldziher's words, as "one of 
the most attractive problems of this branch oflslamic studies." 

39 The Medinese "tradition," in other words, treats a marriage during the 'idda as if it were 
adultery. 

40 I intend to treat of this problem in detail in a separate paper. 
41 Risala fil-Sahaba. 
42 Cf. Origins, p. 95. 
43 See EncyclopfEdia of Islam, iii, s.v. Malik b. Anas. For other anecdotes of similar tendency, 

see Origins, p. 96 and n.l. 
44 I have taken particular care to show the irregular or unprecedented character of doctrines 

which must be derived from other than purely Arab and Islamic sources. 
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4 
THE BIRTH-HOUR OF MUSLIM LAW? 

AN ESSAY IN EXEGESIS 

S.D. Goitein 
Islamic religion is characterized by the prominence of legal concep-

tions in its system: The Shari'ah, or holy law, is its very essence, and 
Fiqh, or religious jurisprudence, is its science (cilm) par excellence. 
The minute observation of many commandments is its most conspicuous 
practical aspect; the free fellowship of religious scholars, who do not 
need authorization by any government to interpret, develop, and apply 
its law, is its most representative body, and even the purely legal sec-
tions of the Fiqh are studied reverently as an act of worship. 

All these features are so familiar to the student of Islam that they 
seem to be natural and need no explanation of their provenance. In 
fact, however, their origin and early formation are far from being 
fully known and may partly elude our knowledge forever. There is, of 
course, a striking resemblance between early Islam and J uda.ism in all 
the aspects mentioned above. However, as many of these seem to ori-
ginate from parallel developments rather than from borrowing, the 
similarity between the two religions poses problems rather than solves 
them. 

During the last few years there has been a considerable amount of 
discussion on this question of the origin and early development of 
Muslim law. At the third international congress of Comparative Law, 
held in London in August 1950, Professor Joseph Schacht surveyed 
the problem in a paper entitled "Foreign Elements in Ancient Islamic 
Law" (Journal of Comparative Legislation, 1950), which stressed in 
particular the parallels between Islamic and RoJ;Uan Law. Shortly after-
wards, Professor S. Vesey Fitzgerald of London published an article 
in the Law Quarterly Journal, January 1951, pp. 81-102, the very 
name of which ("The Alleged Debt of Islamic to Roman Law") 
betrays the author's opinion that Islamic jurisprudence was not in-
fluenced by Roman legal science. It is not surprising, therefore, that 
one scholar, Professor Bousquet of Algiers, speaks about the my s -
t e r y surrounding the genesis of MuJ:lammadan legal science (in his 
article "Le Mystere de Ia Formation et des Origines du Fiqh" in 
Revue Algerienne ... de Legislation et de Jurisprudence, Algiers, 1947, 
pp. 66-8o). 

The present paper is not concerned with the origin of Fiqh, the 
science of Muslim Jurisprudence, but with that of Muslim law itself, 
i.e. the legal parts of the Sharicah. As everyone knows, the Sharicah 
does not differentiate between purely legal matters, such as contracts 
or the laws of inheritance, and religious duties, such as prayers and 
fasting; all alike are part of the Holy Law. Through detailed inter-
pretation of a significant passage in the Qur'an, this paper tries to 
answer the question whether this particular character of the Sharicah 
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goes back to the founder of Islam himself, and if so, at what juncture 
of his activities did a tendency towards it become evident. 

It has often been stressed that the Qur'an contains comparatively 
little legal matter and that the little it contains is entirely unsystematic 
and haphazard; or as an article on the subject put it: "It is evident that 
Mul}ammad himself made no attempt to work out any comprehensive 
legal system, a task for which he seems to have been singularly ill-suited; 
instead, he contented himself with what went little beyond 'ad hoc' 
amendments to the existing customary law" (J. N. D. Anderson, The 
Muslim World, Vol. xl. 1950, p. 245). A number of modern authors 
on Muslim Law have repeated a statement, obviously going back to 
Count Ostorog's book The Angora Reform, p. 19, that of the 6236 
verses of the Qur'an, no more than about five hundred, less than one-
twelfth, could be considered as having legal import. 

However, these statements need some qualification. The average 
length of a verse in the Qur'an varies from one to three lines (in the 
Egyptian edition), while those of legal content usually comprise three 
to six, and some are considerably longer, e.g. verse 282 of the second 
Surah, which stretches over fifteen lines. Thus, from the purely arith-
metical point of view, legal matters occupy a far larger part of the 
Qur'an than assumed by the aforesaid estimate. And there is another 
very important point to be considered. As is well known, the Qur'an 
teems with repetitions; the same thing seems to be said over and again, 
often in the same words; in legal matters, however, repetitions are rare, 
and when they occur, they usually contain some progress in legislation. 
According to the view of the Muslim theologians, expressed for instance 
by Al-Ghazali in his Jawahir al-Qur'an, strictly speaking, no repetitions 
occur in the holy book of Islam. In any case, if one condenses its sub-
ject matter to its mere content, under the five main headings of preach-
ing, polemics, stories, allusions to the Prophet's life, and legislation, 
one will reach the conclusion that proportionately the Qur'an does not 
contain less legal material than the Pentateuch, the Torah, which is 
known in world literature as "The Law." 

The accepted view of Mul}ammad's career as a law-giver seems to be 
that while in Mecca he acted solely as preacher and prophet, whereas in 
Medina the requirements of an ever-growing community forced him to 
give legal decisions from time to time. This view is based on the fact 
that Mul}ammad sincerely and most vehemently believed that the Last 
Judgment and the end of the known physical world was imminent. What 
purpose was there, then, in expounding an elaborate legal system, when 
all human beings were to come to an end soon? It is true that even the 
earliest parts of the Qur'an are not devoid of legal matters; for in-
stance, when Mul}ammad enjoins the true believers to keep to their 
pledges and contracts, to stand by their testimony (Surah lxx. 32-33) 
and to be just in measure and weight (Surah lxxxiii. 1-3), or when 
he objected from the outset to usury, i.e. the taking of interest (Surah 
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:xxx. 39). However, these prescriptions are religious and moral com-
mandments rather than pieces of formal legislation. 

On the other hand, Tor Andrae has rightly shown (in his book 
Muhammad, The Man and his Faith, Chapter 6) that even in Mecca 
Mulfammad conceived the religious community as a social and even 
political unit, ummah - a conception which no doubt has to account 
for the astonishing fact that soon after his arrival at Medina, he was 
able to organize the whole population of the town, Muslims and non-
Muslims, as one body politic, called ummah 1, Mul;mmmad's biographer, 
Ibn Islfaq, has preserved the document constituting this ummah, and 
even the most critical minds do not cast doubt on its authenticity. This 
document, which contains forty seven paragraphs, betrays a highly 
legalistic and even formalistic mind - a fact which is not surprising 
in a son of a flourishing city of merchants. The same holds true of the 
many treaties contracted by him with Arab tribes, discussed in special 
studies by Wellhausen (Skizzen IV, 1889) and Jacob Sperber (Die 
Sendschreiben M's), and in the well-known books of Muq.ammad I:Jami-
dullah. 

In contrast with this, one has to concede that many Medinan Surahs, 
which are contemporary with the deeds just referred to, contain little 
or no legal material, while it is abundantly clear from the testimony of 
Jfadith, Sirah and Tafsir, as well as from inner evidence, that many 
legal questions must have been brought before Mul?.ammad and decided 
by him at that time. For according to the Arab as well as the old 
Israelite conception, law is not a fixed order imposed and exercised 
by the power of an organized community and need not be created by a 
king or a legal assembly. Law is a truth, which exists forever and which 
has only to be discovered by a wise man; the judge in pre-Islamic 
Arabia was called al-ly,akam, cf. Hebrew ly,akham, the wise man who is 
inspired by the spirit of God. The vast literature on Arab tribal custom 
shows that in many cases the judges were not the chiefs of the tribes 
or other persons of authority, but wise men, often from some distant 
locale, who were famous for their inspiration and experience. 

To this may be added the astonishing fact that during a prolonged 
study of the language and life of the Jews in Yemen, the writer 
came across quite a number of cases where, in out-of-the-way areas, the 
Jewish caqil, i.e. the headman of the local community, was approached 
by Arab tribesmen to settle minor disputes of theirs. Similarly, Kacb 
ibn al-Ashraf, one of the prominent Jews of Medina, used to serve as a 
judge to non-Jews. However, Muq.ammad was the outstanding spiritual 
authority in the town, and according to Arabic conceptions, it was only 
natural that he should act as a ly,akam not only for Muslims, but also, 

1 W. Montgomery Watt, Muhammad at Medina, Oxford 1956, p. 227, asswnes 
that "the Constitution" - as he calls the document under discussion - was pro-
mulgated after year 5 of the Hijrah. For many reasons, which cannot be discussed 
here, this surmise is unacceptable. 
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as we shall see, for unbelievers, including Jews, although these had, 
as the Qur0 an reports, their own rabbaniyyiln and (in Hebrew, 
rabbtinim and rabbis and scholars, who guided them in legal 
matters. 

Why, then, were so few of these legal decisions incorporated in the 
many Surahs of the early Medinan period? To my mind, the answer 
to this question can only be that it occurred to Mu}:lammad only at a 
relatively late period that even strictly legal matters were not religiously 
irrelevant, but were part and parcel of the divine revelation and were 
included in the heavenly book, which was the source of all religions. 
I believe that we have an exact account of this most fateful development 
in the Prophet's career in a lengthy Quranic passage namely Surah v. 
42-5r, to the discussion of which the rest of this paper will be devoted. 

In verses 42-43, expresses his astonishment that the 
Jews of Medina applied to him as judge, although they were in the 
possession of a divinely revealed law. God says to Mu}:lammad: "When 
they come to you, you may act as a judge between them or you may 
turn away from them; ... (43) But why should they make you their 
judge, seeing that in their hand is the Torah, containing the judgment 
of God? ... (44) Verily, we have sent down the Torah containing 
guidance and light, by it the prophets ... gave judgment for the Jews, 
as likewise did the rabbis and the scholars by such portion of the Book 
of God, as they were entrusted with; ... 2 (45) Therein We have 
prescribed for them: A life (verbally soul) for a life, an eye for an eye, 
etc.; ... 3 (46) In their footsteps we caused Jesus, son of Mary, to 
follow, confirming the Torah which was before him, and we gave him 
the Gospel, wherein is guidance and light; ... (47) Let the people of 
the Gospel judge by that which God has sent down therein. Who so 
do not judge by what God has sent down, such are evil doers. (48) 
And unto you we have sent down the Book with the Truth, confirming 
whatever Book was before, and as a watcher over it; so judge between 
them by what God has sent down and do not follow their inclinations 
away from the truth which has come to you, for each one we have made 
a fixed way and an open road." After this there follows again an 
admonishment to judge only according to the divine law, and the pas-
sage concludes with the exclamation (50) "Do they then desire the 
(mode of) judgment of the Time of Ignorance? But who is better 
than God in judgment to a people who have certainty in their belief?" 

The import of these lines seems evident. Some members of the 
Jewish community of Medina had applied to Mu}:lammad's court, but 
there arose difficulties; perhaps one party refused to accept his decision. 
As may be learned from the end of the passage, and from other verses 

2 By that time, Mul).ammad was well aware of the fact that in addition to the 
Tauriit or Bible, the Jewish scholars userl other books which they believed to 
contain God's commandments. 

3 An illusion to the well-known passage of the Pentateuch. 
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of the in particular from the eighth Surah, and from various 
stories reported by the If adith, among the Muslims, too, there were 
some who had ahwa?, inclinations, i.e. took a critical attitude towards 
the Prophet's judgments. Owing to the close connection between spiri-
tual leadership and the role of a judge, such an attitude was dangerous. 
Hitherto, according to our hypothesis, Mul;lammad had not regarded 
his judicial activities as part of his prophetic office. This was now to 
change. From that time onward, l}ukm al-Jahiliyyah, the mode of judg-
ment of the Time of Ignorance, had to be given up. The decision of legal 
questions was now a matter of one's religion, exactly as the beliefs 
about God or resurrection or Mul;lammad's prophetic mission. That is 
why this passage is followed by another one, in which the true believers 
are enjoined not to take Jews or Christians as their patrons (awliya?), 
as had frequently been the case before, because each community was 
to be regarded as a completely separate entity in itself. Religion had be-
come totalitarian, comprising all departments of life, including the hith-
erto neutral aspect of law. Mul;lammad regrets this fact; "If God had 
wished," he says, "he would have made all mankind one community" 
(Surah v. But, for the time being, such was God's will, and huma-
nity was bound to comply with it. 

It would, of course, be extremely useful if we knew exactly when 
these verses were first promulgated. As usual, the Muslim commen-
tators and other authors dealing with the asbab al-nuzul, the occasions of 
the promulgation of parts of the differ widely on this point. 
Some make the whole fifth Surah the last of the Prophet's utterings, and 
in this they are followed, e.g., by Professor Blachere in his new, chrono-
logically arranged, French translation, Vol. III, p. II ro ( 1951), though 
he states, that the various parts of this Surah seem to belong to con-
siderably different times. Another widely diffused traditional view 
connects our passage with a contest of nobility between two Jewish 
tribes, which would entail a very early date. My own opinion is that 
the repeated references to the Jewish rabbis and scholars can only fit 
a time when there still remained a considerable number of Jews in 
Medina, i.e. before the end of the fifth year of the Hijrah, while the 
complete confessional segregation of Christians, Jews, and Muslims, 
here advocated, points to a rather developed stage of Mul;lammad's 
activities. The most suitable date for this passage would therefore be 
the fifth year of the Hijrah, five years before Mul;lammad's death, a 
date suggested, for other reasons of course, by such eminent Muslim 
authors as Al-Zuhri, Al-Waqidi, and Al-Tabari (cf. Noeldeke, Ge-
schichte des I, p. 231, note 1). 

It would hardly be an exaggeration to say that this passage indicates 
the birth-hour of Muslim law. As has been shown here, more legal 
material is contained in later parts of the than is usually be-
lieved. But this is not the decisive point. What matters, as Professor 
H. A. R. Gibb has emphasized in his M uhammedanism, is the attitude 
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which regards everything, including, seemingly, religiously irrelevant 
legal matters, as emanating from God through His true prophet. This 
attitude, as we believe, was first clearly conceived and expressed in the 
passage just discussed, approximately halfway through the ten years 
which Mu}:lammad passed in Medina. 

There remains the question whether this conception of the heavenly 
origin of law came to Mu}:lammad from outside or was developed by 
him independently. Here the historian may meet the theologian half-
way. According to the tenets of the predominant Muslim theology, the 
Qur'iin, like God himself, is eternally pre-existent. The historian may 
find that ideas which at a certain date found expression in the Qur'iin 
were pre-existent in Mu}:lammad's original preaching, as is to be found 
in the early chapters of the Qur'iin. This is indeed the case with the 
idea of the Sharicah. It is contained in Mu}:lammad's original view of 
the religious ummah as a social and even political entity, in his early 
idea of the prophets as lawgivers and in his own first attempts at the 
codification of basic socio-religious duties, contained in Surahs xvii, 
23-38 and vi. ISI-152, which Al-Thaciilibi in his Kitiib al Ara?is 
already recognized as a replica of the Biblical ten commandments. 4 

However, it is a far cry from these early beginnings to the conception 
of Islam as a separate denomination exacting all-embracing duties, as 
expressed in the passage from Surah v discussed above. For this elaborate 
address clearly indicates a complete change of attitude, a turning point, 
in the thinking of the Prophet on the relation between law and religion. 
As was usual with Mu}:lammad, a thorough pragmatist, the change came 
about in the wake of some practical problem which he had to solve. 
Some Jews had come to litigate before him and something went wrong 
with the case. God then gives His prophet the permission to refuse to 
act as a judge for non-Muslims, if he chose to do so. This particular 
incident, however, served as an occasion for a far wider ruling: the 
Muslims and the adherers of other religions had to have different laws 
altogether, for law was a part of the prophetic message, with the conse-
quence that the followers of different prophets could be properly judged 
only by those who believed in their respective revelations. In pagan 
times, people did not care what religion their judges had, as long as 
they were competent and inspired men. With Islam - according to 
the new conception- law, even civil law, had become part of themes-
sage which was contained in one heavenly Book, but was sent in dif-
ferent forms to different peoples. 

The emphatic and detailed exposition of the new idea in the passage 
under discussion; the repeated references in Surah v to the Jewish 
rabbis and scholars who gave judgments according to the Law revealed 
by God; the quotation from the Pentat,euch, which deals not with 

4 H. Hirschfeld, New Researches, p. 81. H. Grimme, Mohammad, II, pp. II5-
n8. 
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theological matters, but with questions of criminal law; and, 
finally the very occasion which gave rise to the promulg-ation of 
Surah v. 41-52, suggest that Mulfammad, at a certain stage of his pro-
phetical and political career in Medina, suddenly became aware of the 
fact that the scriptures revealed before him contained not only religious 
and moral injunctions, but also detailed laws concerning matters which 
were religiously irrelevant. This new knowledge, together with some 
difficulties incurred in practice, created in him the belief - which was 
well in line with his original idea of religion as a constitution for a 
body politic - that he, too, had to recognize the details of civil law as 
inseparable constituents of God's message. In other words, the idea 
of the Sharicah was not the result of post-Quranic developments, but 
was formulated by Mul:ammad himself. 

The results obtained here seem to be at variance with the conclusions 
of Joseph Schacht's penetrating study The Origins of Muhammedan 
Jurisprudence, Oxford, 1950. Schacht assumes that during the first 
century of the Hijrah, law still fell outside the sphere of religion and 
was brought into its orbit only during the 2nd century, when Muslim 
jurisprudence, properly speaking, came into being. 

There is, however, no basic contradiction between the two views. 
As Goldziher in the first chapter of his Muhammedan Studies, called 
Din and Muruwwa, has shown, it took generations, until the Muslim 
spirit of "religion", replaced the pagan conception of "virtue" as the 
essential quality of a man. In the same way, it is only natural that 
f:,ukm al-Jahiliyyah, judgment according to arbitrary opinion or esta-
blished local practice, did not disappear immediately and altogether 
after Mul?.ammad denounced it, but was replaced only gradually- and, 
as is well-known, never completely - by a legal system worked out on 
religious lines. However, it seems to emerge clearly, from our analysis 
of the lengthy passage in Surah v, that it was Mui?.ammad himself who 
envisaged law as part of divine revelation. 
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5 
TWO LEGAL PROBLEMS BEARING ON THE 

EARLY HISTORY OF THE QUR'AN1 

Patricia Crone 

The Qur>an is generally supposed to have originated in a 
social, cultural and linguistic environment familiar to the early 
commentators, whose activities began shortly after Mul;lammad's 
death and many of whom were natives of the two cities in which 
he had been active; yet they not infrequently seem to have forgotten 
the original meaning of the text.2 It is clear, for example, that they 
did not remember what Mul;lammad had meant by the expressions 
jizya <an yad,3 al-!jamad,4 kaliila' or ilaf; indeed, the whole of Siira 

I should like to thank David Powers, Frank Stewart and Fritz Zimmermann, 
as well as Etan Kohlberg, Sarah Stroumsa and other participants in the fourth 
Jahiliyya colloquium, for commenting on earlier drafts of this paper; I am 
particularly indebted to Frank Stewart, whose reaction to the first draft accounts 
for most of such clarity as the present version possesses. 

2 Rippin would like Islamicists to forget about the original meaning of the Qur>an (A. 
Rippin [ed.], Approaches to the History and Interpretation of the Qur>iin, Oxford 
1988, pp. 2ff.). But though the study of tafsir certainly should not focus on 
it alone, a historian of the rise of Islam cannot do without it. Rippin objects 
that "the scholar will never become a seventh-century Arabian townsperson but 
will remain forever a twentieth-century historian or philologian"; but we will 
never become tenth-century Iraqis, nineteenth-century Egyptians or anyone else 
in our own or other people's past either, nor will we ever become anything 
other than ourselves in the present. Should we then abandon altogether the 
attempt to understand what other people are trying to say? 

3 F. Rosenthal, 'Some Minor Problems in the Qur>an', The joshua Starr Memorial 
Volume, New York 1953, pp. 68ff.; cf. C. Cahen, 'Coran IX-29', Arabica 9, 1962; 
M.M. Bravmann, 'A propos de Qur>an IX-29', Arabica 10, 1963; id., 'The Ancient 
Arab Background of the Qur>ii.nic Concept al-Gizyatu <an Yadin', in his The 
Spiritual Background of Early Islam, Leiden 1972 (reprinted from Arabica 13, 1966, 
and 14, 1967); MJ. Kister, '"<An Yadin" (Qur>iin, IX/29)', Arabica 11, 1964; and 
now also U. Rubin, 'Qur>an and Tajsfr. The case of "<an Yadin" ', Der Islam 70, 
1993. 
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106 (Quraysh), in which the word iliif occurs, was as opaque to 
them as it is to us;6 and the same is true of the so-called 'mysterious 
letters'. 7 Kaliila is a rather unusual case in that several traditions 
(attributed to <Umar) openly admit that the meaning of this word 
was unknown;8 more commonly, the exegetes hide their ignorance 
behind a profusion of interpretations so contradictory that they can 
only be guesswork. "It might", as Rosenthal observes, "seem an 
all too obvious and unconvincing argument to point to the constant 
differences of the interpreters and conclude from their disagreement 
that none of them is right. However, there is something to such 
an argument". 9 There is indeed. Given that the entire exegetical 
tradition is characterized by a proliferation of diverse interpretations, 
it is legitimate to wonder whether guesswork did not play as great 
a role in its creation as did recollection; 10 but the tradition is not 
necessarily right even when it is unanimous. In this paper I shall 
first adduce an example of a Qur'i'mic passage misunderstood by 
the exegetes without there being any disagreement whatsoever about 
the interpretation, and next discuss the exegetical memory loss 
with reference to the discontinuity between Qur'anic legislation and 
Islamic law, of which I shall adduce another example. 

4 Rosenthal, 'Some Minor Problems', pp. 72ff. According to U. Rubin, 'Al-$amad and 
the High God: An Interpretation of sura CXII', Der Islam 61, 1984, the exegetical 
tradition does preserve the meaning of this word (cf. below, note 25). 

5 D.S. Powers, 'The Islamic Law of Inheritance Reconsidered: A New Reading of 
Q. 4:12B', Studia Islamica 55, 1982; cf. also id., 'The Will of Sa<d b. Abi 
A Reassessment', Studia Islamica 58, 1983; id., 'On the Abrogation of the Bequest 
Verses', Arabica 29, 1983; id., Studies in Qur' iin and lfadith, Berkeley, Los Angeles 
and London 1986. 

6 M. Cook, Muhammad, Oxford 1983, pp. 71f.; P. Crone, Meccan Trade and the Rise 
of Islam, Princeton and Oxford 1987, pp. 205ff. For a recent attempt to pinpoint 
the original meaning of iliif, see U. Rubin, 'The fliif of Quraysh', Arabica 31, 
1984. 

7 Cf. A.T. Welch, EI', s.v. col. 412. 
8 Powers, 'Islamic Law of Inheritance Reconsidered', pp. 74f. 
9 Rosenthal, 'Some Minor Problems', p. 68. 
10 Cf. I. Goldziher, Die Richtungen der Islamischen Koranaus/egung, Leiden 1920, 

pp. 83£. 
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I. Kitiib in 24:33 

The first thirty-four verses of Sura 24 (al-Nur) are concerned with 
sexual morality. The Sura starts by laying down the penalty for 
fornicators and proceeds to accusations of unchastity, laying down 
the penalty for qadhf, specifying the procedure of li'iin, and engaging 
in a long diatribe against ijk; next it regulates entry into other people's 
houses, sets out rules regarding modest demeanour, encourages 
marriage, and concludes with a statement that "now we have sent 
down to you signs making all clear ... " Thereafter the subject matter 
changes; verse 35 starts the celebrated 'mystic' passage of the Qur>an 
after which the Sura is named. 

Surat al-Nur 1-34 is thus a treatise on chastity (with the 
exceptjon of verse 22, which has no apparent bearing on the subject). 
Verses 32-33 go as follows: 

32. a. 

b. 
c. 

33. a. 

b. 

c. 
d. 

e. 

"Marry off the spouseless among you, and your slaves and 
slavegirls that are righteous; 
if they are poor, God will enrich them of His bounty. 
God is all-embracing, all-knowing. 
And let those who do not find a match be abstinent till God 
enriches them of His bounty. 
And for those in your possesion who desire a kitiib, write 
them a kitiib if you know some good in them. 
And give them of the wealth of God that He has given you. 
And do not compel your slavegirls to prostitution, if they 
desire to live in chastity, in order that you may pursue the 
goods of the present life. 
If anyone compels them, then after the compulsion laid upon 
them, God will be all-forgiving, all-compassionate". 
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It should be clear that verse 33b-e is a loose paraphrase of verses 
32a-33a. 

32a: "Marry off the spouseless among you, and your slaves and 
slavegirls that are righteous"= 33b: "And for those in your possession 
who desire a kitiib, write them a kitiib if you know some good in 
them". 
32b: "if they are poor, God will enrich them" = 33c: "and give them 
of the wealth of God that He has given you". 
33a: "And let those who do not find a match be abstinent till God 
enriches them of His bounty" = 33d: "And do not compel your 
slavegirls to prostitution, if they desire to live in chastity, in order 
that you may pursue the goods of the present life". 
32c: "God is all-embracing, all-knowing" = 33e: "If anyone compels 
them, then after the compulsion laid upon them, God will be all-
forgiving, all-compassionate". 

It should also be clear that 32c has been misplaced (it ought 
to have followed rather than preceded 33a), and that this is why 
the verse division has gone wrong. Our concern is not with verse 
division, however, but rather with the meaning of kitiib. There can 
be no doubt that the word means a marriage contract here (cf. 
Hebrew ketubah). 11 The passage is about marrying off the spouseless 
in general and slaves and slavegirls in particular: if they are too poor 
to afford the dower, God will provide/you should provide out of the 
money God gives you; if they must wait, let them be abstinent/do 
not force them into prostitution. This is in keeping with the fact 
that, as mentioned already, the general subject is sexual morality. 

Yet all Muslim commentators understand kitiib as a manumission 
document, more precisely as a contract of manumission in return 

11 Marriage contract is also one of the meanings of kitiib in modern Arabic (cf. H. 
Wehr, A Dictionary of Modern Written Arabic, ed. }.M. Cowan, Wiesbaden 1966; 
M. Hinds and S. Badawf, A Dictionary of Egyptian Arabic, Beirut 1986, s.v.), and 
it is attested in medieval Arabic too (R. Dozy, Supplement aux dictionnaires arabes, 
Leiden 1881, s.v.; drawn to my attention by E. Kohlberg); but the dictionaries of 
classical Arabic fail to record it (cf. E.W. Lane, An Arabic· English Lexicon, London 
1863-93; Worterbuch der klassischen arabischen Sprache, Wiesbaden 1970- , s.v.). 
Though it does of course mean a written contract in general, a foreign usage may 
be reflected here. 
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for payment of a specified sum in instalments over a specified 
period (usually known as kitiiba or mukiitaba). This understanding 
is faithfully reflected in both Bell's and Arberry's translations: 
Bell: "And for those in your possession who desire the writing (of 
manumission) write it if ye know any good in them". 
Arberry: "Those your right hands own who seek emancipation, 
contract with them accordingly, if you know some good in them". 

Though manumission is plainly out of context here, there seems 
to be no trace of disagreement over the meaning of the word, 
be it in Sunn1,12 Sh1'1,13 Kharij1,14 or for that matter Islamicist 
literature. 15 The commentators argued about the the phrase "if 
you know some good in them", the issue being whether it was 
a reference to moral probity or to financial ability. They also 
disagreed on whether the Qur>anic verse made it obligatory or merely 
recommended for the owner of a slave to contract a slave in kitiiba if 

12 'Abd al-Razzaq b. Hammam al-San'ani, ed. H.-R. al-A'?ami, Beirut 
1970-72, vol. 8, nos. 15570-95; 'Abdallah b. Mul;lammad Ibn Abi Shayba, Kitiib a/-

>t-al}iidith wa >t-iithiir, ed. M.A. al-Nadwi, Bombay 1979-83, vol. 7, nos. 
2886-95; Muqatil b. Sulayman, Kitiib tafsir al-khams mi>at iiya min al-Qur>iin, ed. 
I. Goldfeld, Ramat Gan 1980, pp. 234f.; MuJ:Iammad b. Jarir al-Tabari,}iim( al-
bayiin fi tafsir al-Qur> iin, Cairo 1321-28, vol. 18, pp. 88££.; 'Abdallah b. 'Umar al-
Baygawi, Anwar al-tanzil wa-asriir at-ta>wil, Istanbul n.d., vol. 2, p. 140; Fakhr al-
Oin al-Razi, al- Tajsfr al-kabir, Cairo n.d., vol. 23, pp. 215ft.; Abu Bakr MuJ:Iammad 
b. 'Abdallah Ibn al-'Arabi, Al}kiim al-Qur>iin, ed. 'A.M. Bajawi, vol. 3 [Cairo] 
1957, pp. 1369ff.; MuJ:Iammad b. AJ:Imad al-Qurtubi, al-fiimi' li-al}kiim al-Qur> tin, 
Cairo 1933-50, vol. 12, pp. 244ff.; Isma'il b. 'Umar Ibn Kathir,. Tafsir al-Qur>iin 
al-'a?im, Cairo n.d., vol. 3, pp. 287£. 

13 Abu >1-I:Iasan b. 'Ali b. Ibrahim al-Qummi, Tafsir, ed. T. al-Musawi ai-Jaza>iri, 
Najaf 1387, vol. 2, p. 102; MuJ:Iammad b. al-I:Iasan al-Tusi, Tafsir al-tibyiin, ed. 
A.H.Q. al-'Ami!I, vol. 7, Najaf 1962, pp. 433£.; Sa'Id b. Hibat Allah al-Rawandi, 
Fiqh al-Qur>iin, ed. A. al-I:Iusayni and M. al-Mar'ashi, Qumm 1397-99, vol. 2, 
pp. 215£. 

14 Abu Ghanim Bishr b. Ghanim al-Khurasani, Kitiib al-mudawwana al-kubrli, ed. 
M. Atfayyish, [Beirut 1974], vol. 2, pp. 177£.; Abu >1-Hawari al-'Umani al-Iba-
gi, al-Dirliya wa-kanz al-ghiniiya fi tafsir khams mi>at iiya, n.p. 1974, p. 216. 

15 In addition to translations of the Qu>ran, see R. Roberts, The Social Laws of 
the Qoran, London 1925, pp. 59£.; ]. Schacht, The Origins of Muhammadan 
jurisprudence, Oxford 1950, p. 279. 
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the slave so desired. And they took the injunction "give them of the 
wealth of God that He has given you" to mean that the manumitter 
ought charitably to forgo the last instalments. The one thing they 
never considered was the possibility that kitiib here meant marriage 
contract rather than manumission document. The institution of 
kitiiba has its roots in provincial law, and it does not owe a single 
feature to the Qur>an, not even the practice of charitably forgoing 
the last instalments: the charitable practice was read into the book 
rather than derived from it. 16 The Qur>an does not in fact refer to the 
institution at all. Why then did the Muslims come to see kitiiba here? 
Even if the exegetes had forgotten the original meaning of kitiib in 
this verse, they could easily have deduced it from the context, yet 
they never tried. 17 But why did they forget the original meaning? 
It seems unlikely that they should have displaced or suppressed 
it because they needed to find a Qur>anic sanction for kitiiba, for 
numerous institutions of Islamic law are validated by ljadith alone, 
and kitiiba was not an especially controversial procedure in need of a 
Qur>anic peg. Given the continuous nature of the tradition, moreover, 
the original meaning ought to have been difficult to displace. 

Rosenthal suggests that the gaps in the exegetical recollection 
should be explained with reference to the disparity between 
Mul)ammad's personal knowledge and that of his followers on the one 
hand, and the discontinuity between Mul)ammad's environment and 
that of the exegetes on the other: Mul)ammad may have been familiar 
with foreign words and topics that were unknown to his audience; and 
since a number of traditions assert that he disliked being questioned 
about religious matters, he may have refused to explain himself when 
he was not understood; at the same time the pagan environment 

16 Cf. P. Crone, Roman, Provincial and Islamic Law, Cambrige 1987, ch. 5, esp. 
pp. 72f., 145100• 

17 They were not even worried by the use of kittib for kittiba, though the only other 
attestations of kittib in that sense seem to reflect the usage of the Qur>an itself (Abd 
al-Razzaq, Muffannaf, vol. 8, no. 15578; Mul;ammad Ibn Sa <d, a!- Tabaqtit al-kubrti, 
Beirut 1957-60, vol. 5, pp. 85, 86; Al;mad b. Abi Tayfiir, Kittib Baghdad, 
vol. 6, ed. H. Keller, Leipzig 1908, p. 164). It did however worry Schacht (Origins, 
p. 279 and the note thereto). 
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was shrinking and idioms were changing. 18 In short, though the 
early commentators were familiar with the environment in which 
the originated, the continuity should not be envisaged as 
total. 

This is a reasonable explanation which copes well enough with 
examples such as al-:;amad and al-rajim in the expression al-shay(iin 
al-rajim (an Ethiopian loan-word which the commentators wrongly 
took to be an Arabic word meaning 'stoned'; it is however an uncertain 
example of exegetical failure to remember, in that Mul)ammad may 
have understood it the same way). 19 It could perhaps account for the 
fate of the mysterious letters, too (on the assumption, for example, 
that Mul)ammad refused to divulge their meaning so as to heighten 
their impact). But it hardly suffices to explain how the meaning 
of an entire (if short and fragmentary) siira could be lost, and it 
cannot cope at all with the fact that the meaning of legal terms was 
forgotten. It may well be that kaliila was a foreign word known to 
Mul)ammad and not to his audience, but we can hardly suppose 
that he kept his knowledge to himself in this case; for without 
knowledge of the meaning of kaliila, one is left without a key to 

rules of succession. If Muhammad intended these rules to ' . 
be applied, he must have explained what kaliila meant; and once the 
rules were applied, his understanding of the term must have been 
embedded in practice, where it ought to have survived even though 
the pagan environment receded and other terminology changed, and 
where indeed it ought to have been retrievable even if Mul)ammad's 
explanations were forgotten. ]izya 'an yad and the kitiib of 24:33 are 
likewise' legal terms which Mul)ammad must have been at pains 
to ensure that his followers understood correctly and which thus 
ought to have remained unproblematic whether he used them in 
an idiosyncratic sense or not. But in all three cases the terms 
owe their classical meaning to exegetical reasoning rather than to 
simple recollection; in all three cases, then, we must assume that 
Mul)ammad's explanations were forgotten and that practice based 
thereon came to an end. There seems to have been discontinuity of 
a more drastic kind than Rosenthal's argument allows for. 

18 Rosenthal, 'Some Minor Problems', p. 68. 
19 Rosenthal, 'Some Minor Problems', pp. 83f. (Ethiopian ragama means 'to curse'.) 
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Powers, to whom Islamicists owe their awareness of the 
kall.zla problem, rightly offers a theory of a more radical nature: in 
his view the original meaning of Qur>anic kala/a was suppressed for 
political reasons in the decades after Mul).ammad's death, along with 
the original import of the Qur>anic rules of succession.20 But this 
theory does not seem to work. For one thing, Powers can scarcely be 
said to have proved that Mul).ammad's followers were once familiar 
with what he takes to be the original meaning of kalala (female 
in-law)21 or the original meaning of Qur>anic inheritance law in 
general;22 nor is the reader persuaded that there were political reasons 
to suppress them.23 What one does infer from his work is rather 
that the meaning of kala/a and attendant inheritance law had never 

20 Powers, Studies, ch. 4. 
21 He argues that the traditions in which 'Umar agonizes about the meaning of 

kaliila are carefully coded anecdotes put into circulation by people who knew 
the real meaning of the kaliila verses, but who were debarred from saying so 
directly because the issue was too controversial (Studies, pp. 32ff.). But one needs 
more sensitivity to innuendo than I possess to be persuaded of a secret message 
in these traditions. 

22 No exegete ever read yurith for yurath in Qur. 4:12b/15, or discerned a distinction 
between testate and intestate succession in the book (with the exception of al-
Qurtubi, cf_ Powers, Studies, P- 186), or between primary and secondary heirs; 
everyone in Powers' opinion wrongly took the Qur>an to rule that males are 
entitled to twice the shares of females, and so on. 

23 According to Powers, Qur. 4:12b/15 originally referred to the possibility of 
designating a testamentary heir, which was embarrassing to those who claimed 
that Mul)ammad had died without designating a successor (Studies, pp. 113ff.)_ 
But a verse enabling a man to bequeath his property to a female in-law or wife (as 
it does in Powers' reconstruction) has no obvious bearing on political succession; 
and if it did have political implications, its meaning ought to have been preserved 
by those who claimed that Mul)ammad had designated a successor; but there is no 
trace of it among the Shi'ites. By what mechanisms, moreover, could the early 
caliphs suppress the original meaning of a verse which (ex hyjJothest) many other 
Companions had heard and understood correctly while the Prophet was still alive? 
"Islamic society. __ was not the sort of monolithic totalitarian culture in which a 
few ideologues could impose their views __ . on a community which knew them 
to be untrue", as Kennedy points out with reference to Crone and Cook in 
the mistaken belief that the authors of Hagarism proposed a conspiracy theory 
(H. Kennedy, The Prophet and the Age of the Caliphates, London and New York 
1986, p. 357). 
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been known: there was nothing to remember, nothing to suppress; 
all one sees are frantic attempts to make sense of a recalcitrant 
text.24 For another thing, kaliila is only one among several examples 
of exegetical memory loss and Powers' conspiracy theory cannot 
easily be extended to cover the parallel cases. It seems unlikely 
that the original meaning of terms as diverse as al-$amad, jizya <an 
yad, ilii/, kaliila and kitiib, not to mention Surat Quraysh and the 
mysterious letters, should have been suppressed for political reasons, 
though suppression (for theological rather than political reasons) is 
also postulated by Rubin in his discussion of al-$amad: early Islamic 
history is getting more and more Machiavellian.25 It might reasonably 
be objected that there could be a number of factors behind the 
exegetical failure to remember, deliberate suppression being involved 
in the case of kaliila (and, if one accepts Rubin's argument, al-$amad), 
other factors being at work in other cases. But the number of cases is 
now sufficiently large for separate explanations to have a makeshift 
appearance; a single theory accounting for all the known examples, 
and indeed for all those likely to turn up in future, would be more 
convincing. At the very least, we need a single theory for all the 

24 The fact that the Muslims seem never to have known the original meaning does 
not of course imply that Powers has failed to discover it. Whether he has or not 
is a separate question without bearing on the problem at hand. 

25 Powers' suppression theory does at least have the merit of acknowledging that 
something has been genuinely lost. By contrast, what Rubin takes to be the 
original meaning of af.fiamad (al·ma§mii.d ilayht) is an interpretation common 
in the exegetical tradition from Abu <ubayda to modern times: in what sense 
was it suppressed? Al·Tabari may not cite any traditions in its favour, but he 
knew the interpretation nonetheless (and in fact opted for it himself); and 
the actual traditions reappear in works composed after his death (Rubin, 'AI· 
$amad', pp. 203, 211). Presumably, then, Rubin simply means that the (in his 
view) original interpretation of the word went out of favour and thus came to 
coexist with alternative explanations, though it remained perfectly well known 
until today. But nothing suggests that it started as the only interpretation: 
alternative explanations are present in the earliest material (e.g., Muqatil in 
Rubin, ibid., p. 214n). The meaning of al·'iamad was thus controversial as far 
back as the tradition will take us. Sound philological scholarship may have 
enabled the exegetes to discover the original meaning of this word (cf. ibid., 
p. 211), but they did not remember what it was supposed to mean. 
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examples involving law. For law is the most exoteric of subjects, 
and the oblivion affecting the legal terminology of the Qur>an poses 
the same intractable problem whatever the specific terms involved: 
how could the meaning of such terminology be forgotten if the rules 
it formulated were explained and applied from the moment of their 
revelation? 

This takes us to another well-known problem, namely that 
there is less continuity between Qur>anic and Islamic law than 
one would expect. Schacht, to whom most Islamicists owe their 
awareness of this problem, held that certain rules were based on 
the Qur>an from the start, "particularly in family law and law 
of inheritance, not to mention cult and ritual";26 but even so, he 
argued, "anything which goes beyond the most perfunctory attention 1 

given to the Koranic norms and the most elementary conclusions 
drawn from them belongs almost invariably to a secondary stage in 
the development of doctrine";27 and he noted that "there are several 
cases in which the early doctrine of Islamic law diverged from the 
clear and explicit wording of the Koran", giving the rejection of 
the validity of written documents (contrary to 2:282) as his main 
example.28 Burton's work on the stoning penalty for zinii and other 
conflicts between and Shari<a,29 Powers' work on inheritance, 
and Hawting's work on the rights of the divorced woman during 
her waiting period30 all suggest that Schacht understimated the 
discontinuity to which he drew attention: 31 of rules based on the 

26 Schacht, Origins, p. 224; id., An Introduction to Islamic Law, Oxford 1964, p. 18. 
27 Schacht, Origins, p. 227; id., Introduction, p. 18. 
28 Schacht, Introduction, pp. 18f.; id., Origins, pp. 188, 226. 
29 ]. Burton, The Collection of the Qur>iin, Cambridge 1977, pp. 55 (inheritance law), 

61 (widows' rights), 72ff. (stoning penalty). 
30 G.R. Hawting, 'The Role of Qur>an and lfadith in the Legal Controversy about 

the Rights of a Divorced Woman during Her "Waiting Period" ('Idda)', Bulletin 
of the School of Oriental and African Studies 52, 1989. 

31 Powers' contribution is the most significant in that it postulates drastic 
discontinuity in the very core of Islamic law, yet it is meant as a refutation 
of Schacht's thesis. Powers takes Schacht to claim that the development of 
Islamic law only began about a hundred years after the Prophet's death and 
tries to prove that it began before (see Studies, pp. 1·8, 209); but what Schacht 
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Qur>an from the start we no longer possess a single clear-cut example. 
But how is it to be explained? Schacht argued that "Muhammadan 
law did not derive directly from the Koran but developed ... out of 
popular and administrative practice under the Umayyads, and this 
practice often diverged from the intentions and even the explicit 
wording of the Koran".32 But this merely restates the question: 
why did the popular and administrative practice of the Umayyad 
period diverge from the explicit wording of the Qur>an? Some 
might invoke the supposed secular-mindedness of the Umayyads, 
but this is a stereotype which Schacht rightly rejected and which 
moreover fails to help in that it contrasts the popular (pious) and 
official (impious) practice of the Umayyad period instead of linking 
them.33 Others might argue that Qur>anic legislation is likely to have 
been swamped by Jahili practice when the mass of Arab tribesmen 
joined the umma, and by non-Arab practice when they conquered 
the Middle East; but there does not seem to be any resurgence 
of either Jahili or Middle Eastern practice behind the adoption of 
the stoning penalty or the rejection of written evidence,34 nor does 
the discontinuity between Qur>anic and Islamic inheritance law 
discovered by Powers seem to be explicable in such terms. One would 
in any case have expected Qur>anic law to survive the inundation. 
There is nothing problematic about the proposition that a mass of 
extra-Qur>anic law, sometimes un-Qur>anic in spirit, was added to 
the Qur>anic core, but how did Qur>anic law come to be undone? If 

actually claimed is that the evidence only takes us back to about 100 A.H. not that 
nothing happened in the preceding century (Schacht, Origins, p. 5). Schacht did 
claim that the law as we know it from the second century onwards is surprisingly 
un·Qur>anic, but that is precisely what Powers himself concludes. 

32 Schacht, Origins, p. 224. 
33 Schacht, Introduction, p. 23; cf. also P. Crone and M. Hinds, God's Caliph: 

Religious Authority in the First Centuries of Islam, Cambridge 1986, p. 23. 
34 The stoning penalty reflects Pentateuchal doctrine, not Middle Eastern practice. 

The rejection of written evidence went against both Qur>anic law and Jahili 
practice according to Schacht, who notes that 'nothing definite is known about 
the origin of this feature' (Origins, p. 188; cf. Introduction, pp. 18f., but without 
documentation of the alleged ]ahili practice). 
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flogging had been the official penalty for zinii since the revelation of 
the flogging verses, and if the Muslims had regularly recited these 
verses thereafter, how did the discontinuity set in? 

Coulson's key objection to Schacht's work was precisely that it 
postulates an impossible discontinuity, and his argument is relevant 
even though it is focused on I:Iadith rather than the Qur'an. He 
points out that Qur'anic legislation was revealed in response to 
practical problems (this being how the tradition presents it), but 
that it cannot have been implemented without further clarification; 
for it tends to leave fundamental questions unanswered, and its 
precise implications are often unclear. It follows that Qur'anic 
legislation must have been supplemented with rulings of other kinds 
from the start, first by the Prophet, later by his Companions, and 
thereafter by the lawyers: why then does Schacht systematically 
deny the authenticity of rulings if they are credited to the Prophet 
and his Companions rather than to lawyers? In Coulsons's opinion, 
Schacht postulates a void where there must have been continuous 
development: the community cannot have left its legal problems 
unsolved, and the lawyers cannot totally have forgotten how the 
law was applied before their own time. 35 

This is an eminently reasonable argument. If Qur'aniclegislation 
was implemented, the development of Qur'anic into Islamic law ought 
indeed to have been continuous, and the Prophet's understanding of 
the law ought indeed to have been preserved, be it in words or 
practice or both (unless deliberate suppression was involved, which 
I shall henceforth assume was not the case). But the void postulated 
by Schacht is real: how would Coulson account for the adoption of 
the stoning penalty, the rejection of written evidence, the uncertainty 
regarding the meaning of kaliila, or the misunderstanding of the 
word kitiib? The Prophet must, ex hypothesi, have explained and 
implemented the law in each of these cases, and he is indeed 
said to have done so in I:ladith; but what I:Iadith presents him 
as implementing is Islamic law, complete with its divergence from Qu-
r'anic legislation: I:ladith does not refute the void, but on the contrary 
illustrates it. If Qur'anic law was implemented, there cannot have 

35 N.J. Coulson, A History of Islamic Law, Edinburgh 1964, part 1, esp. chs. 1 and 5. 
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been a void; but if there is a void, it would follow that Qur'anic law 
cannot have been implemented. 

That Qur>anic law should have remained a dead letter until a 
secondary stage of legal development is a fairly startling proposition, 
but Burton seems to take it for granted. According to him, the 
discontinuity between the two arises from the fact that Qur'anic 
legislation did not reach the lawyers directly: what they took up 
was not the book itself, let alone practice based on it, but rather 
exegetical versions of its contents. Tafsir generated sunna for the 
lawyers: thus 5:42-49 generated stories about Mul).ammad applying 
the stoning penalty in cases of adultery, and this sunna won legal 
recognition, its incompatibility with 24:2 (which specifies flogging) 
notwithstanding.36 The lawyers did not in Burton's view pay any 
serious attention to the text itself until about 800, when they were 
confronted with Qur'anic fundamentalists. 37 

Now this theory could certainly account for the 
misunderstanding of kitiib in 24:33, provided that we take Burton's 
exegetes to have been story-tellers (which is in fact how he seems 
to envisage them himsel£). 38 The qU$$ii$, whose contribution to the 
exegetical tradition is well attested, were not fussy about the accuracy 
of their interpretations, and the stories they told in explanation 
of 24:33 are typical of their approach. Although the verse forms 
part of a larger unit which must have been composed or, as they 
saw it, revealed, together they happily assigned different occasions 
of revelation to the component parts of the verse (not to mention 
the unit). Thus 33b ("and for those in your possession who desire 
a kitiib ... ") was allegedly revealed about a slave of I:Iuwaytib b. 
'Abd aJ-<Uzza or I;Iatib b. Abl Balta'a who wanted a kitiiba but 

36 Burton, Collection, ch. 4. The argument is restated in his 'Law and Exegesis: 
The Penalty for Adultery in Islam', in G.R. Hawting and A.-K. A. Shareef (eds.), 
Approaches to the Qur>iin, London and New York 1993. 

37 Burton, Collection, pp. 19ff., 161, 177, et passim. Al·Shafi'I (d. 822) is presented 
as the leading . opponent of the 'Qur>an party' and the person to whom the 
sunna owed its rescue (pp. 24ff., 92). 

38 Ibid., pp. 70, 185. The is explicitly mentioned in his 'Law and Exegesis', 
p. 270. 
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whose owner refused to give him one;39 but 33d ("and constrain 
not your slavegirls to prostitution ... ") was supposedly triggered by 
a slavegirl or slavegirls of 'Abdallah b. Ubayy, who had one, two 
or six, whose names were such-and-such and whom he prostituted, 
though she/they were unwilling; so she/they went to the Prophet, 
whereupon this statement was revealed. 40 Both claims must be pure 
fiction. But given this approach, it is not particularly strange that 
kitiib should have been understood as kitiiba: the sheer fact that the 
word was mentioned in the context of slaves probably sufficed to 
suggest a manumission document to the QU$$ii$, generating instant 
stories based on this understanding of the word. The stories they told, 
or some of them, survive in exegetical works of the most reputable 
kind, and the lawyers never doubted that 24:33 was concerned 
with manumission: they misunderstood kitiib just as they ignored 
the flogging penalty (which is prescribed in the same 'treatise on 
chastity'), and it could well be that they took their cue from story-
telling exegetes in both cases. 

But why should the interpretation of Qur)anic law have been 
left to QU$$ii$? Burton's answer that the lawyers did not regard the 
scripture as a source of law until about 800 begs the question how they 
could have had a scripture containing legislation without regarding it 
as a source of law? Are we to take it that even the Prophet did not see 
it as such (implying that he made no attempt to put its legislation 
into practice), or that his concept of the Qur):"m as a source of law 
was forgotten by later generations (who forgot his contribution to 
practice, too)? Neither hypothesis is very persuasive. If the Prophet 
enacted legislation that was rapidly incorporated into a scripture 
recited by everyone thereafter, it is hard to see how anyone could 
have failed to endow it with supreme authority over and above all 

39 'Ali b. Al:Jmad al-Wal:Jidi, Asbiib al-nuzul, Beirut 1316, p. 245; al-Qurtubi, Al}kiim, 
vol. 12, p. 244. 

40 al-Wal:Jidi, Asbiib, pp. 245ff., with numerous versions; al-Razi, Tafsfr, vol. 23, 
p. 220; al-Qurtubi, Al}kiim, vol. 12, p. 254; Ibn Kathir, Tafslr, vol. 3, pp. 288f., 
with other versions; Ibn al·'Arabi, Al]kiim, vol. 3, p. 1374; al·Tiisi, Tibyiin, vol. 7, 
p. 434; Ibn l:fajar, al-l!jiiba fi tamyfz al·!ja/]iiba, Cairo 1328, vol. 4, pp. 408f. (s.v. 
'Mu'ada'). 
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other forms of law, that of the Pentateuch included. Even if the 
conquests disrupted practice and the story-tellers muddled things 
with their stories thereafter, the flogging verse is quite unambiguous; 
and the caliphs would have been in a position to ensure that 
practice was restored to what they to be its original form. 
The scholars might in due course have disputed the validity of 
the caliphal understanding of right practice and quarreled among 
themselves over the reconciliation of Qur. 4:15, which prescribes 
lifelong incarceration for women guilty of gross moral turpitude, 
and Qur. 24:2, which prescribes flogging for both men and women 
guilty of unlawful intercourse; but why should they have quarreled 
over stoning? 

Burton compounds the problem by arguing that Mul;lammad 
collected his own revelations.41 A prophet who fixes his own message 
in writing is presumably motivated by a desire to be correctly 
understood long after he has died, meaning that he will do his best 
to endow his contemporaries, too, with a correct understanding of his 
message, which in this particular case must have meant explaining 
(if not implementing) its legal passages on a par with the rest. Yet 
the lawyers suffered from amnesia after his death and took their 
clues from the story-tellers. It does not make sense. 

What is more, the amnesia was not confined to the lawyers. 
The significance of non-legal terms and passages such as al-$amad, 
iliif, Sural Quraysh in general and the mysterious letters was 
also forgotten, while at the same time the story-tellers took it 
upon themselves to supply not just sunna to the lawyers but also tafsir 
in general and Prophetic biography in particular to scholarly exegetes 
and historians.42 This goes well enough with Burton's view of 
exegesis as a universal bottleneck through which every verse of 
the Qur>an, and indeed every item of historical recollection, had to 
pass in order to reach the believers;43 but a universal bottleneck 

41 Burton, Collection, pp. 239£. 
42 Cf. H. Birkeland, The Legend of the Opening of Muhammad's Breast, Oslo 1955; 

and/or id., The Lord Guideth, Oslo 1956, pp. 38-55 (on Sura 94); Crone, Meccan 
Trade, ch. 9 (on Sura 106). 

43 My summary of Burton's views here rests less on his Collection than on his 
written and oral contributions to the colloquia on .I;IadHh held at Oxford 1982, 
Cambridge 1985 and Oxford 1988. 
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cannot be explained with reference to the attitude of lawyers. What 
Burton conjures up is not a situation in which the lawyers paid scant 
attention to the scripture, but rather one in which the story-tellers 
had sole access to it: according to him, the Qur>an existed for purposes 
of generating wild tajsir but not for purposes of sober checking, with 
the paradoxical result that it generated divergence from itself. But 
if the scripture had been available since the time of the Prophet, 
how can the story-tellers have had a monopoly on it? Everyone 
would have been in a position to check their stories against the 
text, and the existence of a canonical scripture must rapidly have 
engendered scholarly exegetes, who were rivals of the quWis rather 
than their allies.44 How then could the story-tellers reign supreme 
for long enough actually to shape the classical understanding of the 
book? Burton's theory cries out for some sort of modification. 

We are thus left with Wansbrough. Wansbrough would reject 
all the arguments reviewed so far as based on a faulty premise 
inasmuch as they all assume the Qur>an to be a collection of 
Mu}:lammad's revelations collected in Medina before the centre of 
the Muslim community had been transferred to the non-Arab Middle 
East. According to Wansbrough, the Qur>an did not originate in 
Arabia, nor indeed did Islam: the Arabs had not established a new 
religious community of their own by the time they left Arabia; rather, 
they chanced upon a new sectarian development in the Middle East 
(Iraq?) after the conquests and proceeded to adopt it as their own, 
rewriting its history and giving it an Arab imprint in the process. The 
Qur>an emerged out of a diversity of sources as part of this process, 
in which the story-tellers played a crucial role: the popular sermon 
was the instrument of both transmission and explication of the 
Prophetic logia, which had originated in a sectarian environment and 
from which the Qur>anic canon was eventually separated; but its text 
crystallized so slowly that one cannot speak of a ne varietur version 

44 Cf. ]. Pedersen, 'The Islamic Preacher', in Ignace Goldziher Memorial Volume, 
vol. 1, Budapest 1948; id., 'The Criticism of the Islamic Preacher', Die Welt des 
!slams 2, 1953. 
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until about 800 (that is about the time that Burton would 
have his lawyers begin to pay attention to its text).46 

As it stands, this theory can .only be saved on the assumption 
that all evidence purporting to date from before 800, be it Muslim or 
non-Muslim, literary or documentary, is by definition inauthentic, 
or in other words that evidence incompatible with the theory is 
ipso facto wrong.47 The contention that the ne varietur only 
emerged about 800 could moreover be said to fall between two 
stools: on the one hand, a scripture undoubtedly existed before 
800,48 so the date proposed is too late; but on the other hand, it 
was only in the tenth century that seven ne varietur versions of 

45 J. Wansbrough, Qur>anic Studies, Oxford 1977; id., The Sectarian Milieu, Oxford 
1978. 

46 Both authors would seem to imply that <uthman only came to be credited with the 
creation of the textus receptus about 800 A.D.; for Wansbrough would hardly go so 
far as to argue that there were stories about the canonization of the Qur>a.n before 
it had actually been canonized, while Burton holds all the stories of the collection 
and canonization of the Qur>an to be engendered by theories of naskh, which 
were evolved when Qur>anic fundamentalists forced the jurists to confront the 
discrepancies between the Qur>an andfiqh (Collection, pp. 161f.), that is, not long 
before al-Shiifj<I. Yet the story of <uthman's canonization of the Qur>a.n is deeply 
entrenched in the tradition when it emerges into full light about 800. 

47 Leaving aside the early non-Muslim sources, whose testimony Wansbrough 
naturally rejects (cf. Doctrina Jacobi, pseudo-Sebeos, and other accounts in 
P. Crone and M. Cook, Hagarism: The Making of the Islamic World, Cambridge 
1977; Wansbrough, Sectarian Milieu, pp. 117f.), there are monotheist coins and 
inscriptions from the time of Mu<a.wiya onwards which can hardly be dismissed 
as so many literary stereotypes (and which are not discussed), while the first coin 
to identify Mu}:lammad as rasul Allah dates from 66/685f (Crone and Hinds, 
God's Caliph, pp. 24f.). Where should one fit in "the establishment of a modus 
vivendi between the new authority and the indigenous communities, and the 
distillation of a doctrinal precipitate (a common denominator) acceptable initially 
to an academic elite, eventually an emblem of submission (islam) to political 
authority" (Wansbrough, Sectarian Milieu, p. 127)? 

48 Specimens of Qur>anic material such as the Dome of the Rock inscription 
or the legend on the reformed coinage do not prove that the materials had 
stabilized as a scripture, partly because they are snippets and partly because 
they mix up what are now verses in different siiras. But the sheer fact that 
the sixteen mangled lines of the Khirbet el-Mird fragment are recognizable as 
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this scripture were canonized,49 so the date proposed is also too 
early. More precisely, the contention is unclear: Wansbrough does 
not explain what he means by ne varietur in a context in which 
uniformity was never achieved. 

His suggestion that we should abandon the premise of all existing 
arguments is nonetheless very helpful in the present context; for if 
the Qur>i'm was only put together some time after the conquests, 
we have the 'void' we need in order for things to get out of 
kilter. For a start, we could accommodate the evidence that the 
Muslims once accepted the Pentateuch as their scripture, or as 

Qur. 3:102f does suggest that there was a stable text by the late Umayyad 
period (cf. M.]. Kister, 'On an Early Fragment of the Qur>an', Studies ... Presented 
to L. Nemoy, Ramat·Gan 1982; see A. Grohmann, Arabic Papyri from lfirbet 
el-Mird, Louvain 1963, p. xi, on the date of the site); and a Nubian papyrus 
datable to 741/758 contains two Qur>anic quotations preceded by wa.>ttah taba· 
raka wa-ta'ala yaqulu fi kitiibihi (M. Hinds and H. Sakkout, 'A Letter from the 
Governor of Egypt to the King of Nubia Concerning Egyptian-Nubian Relations 
in 141/758', in W. al-Qa<;ll (ed.), Studia Arabica et Islamica, Festschrift for l}Jsan 
'Abbas, Beirut 1981, p. 218, lines 7-11), so it can no longer be claimed that 
"those sources which may with some assurance be dated before the end of the 
second/eighth century (and thus before Ibn lsl;laq) contain no reference to Muslim 
scripture" (Wansbrough, Sectarian Milieu, p. 58). Moreover, one would expect a 
scripture, in the sense of a stable text regarded as supremely authoritative, 
to announce its presence by deeply colouring all diction and thought; and the 
supposedly mid-Umayyad, possibly late Umayyad, possibly even early 'Abbasid, 
but at any rate not ninth-century theological epistles are indeed permeated by 
the Qur>an in this way (cf. M. Cook, Early Muslim Dogma, Cambridge 1981, 
p. 16 et passim). To Wansbrough this simply means that they must be too late 
to count (cf. Qur>anic Studies, pp. 160-63, on the letter ascribed to al-I;Iasan al-

The letter of the late Umayyad caliph al-Wali:d II regarding his successors 
is similarly replete with Qur>anic citations and allusions, but to a follower of 
Wansbrough there can be no question of accepting it as authentic (cf. N. Calder's 
reaction in his review of Crone and Hinds, God's Caliph, in Journal of Semitic 
Studies 32, 1987, pp. 376£.). Followers of Wansbrough will now have to explain 
away the letters of 'Abd al-I;Iamld b. Yal;lya too (cf. W. al-Qa<;ll, 'The Impact 
of the Qur>an on Arabic Literature during the Late Umayyad Period: The Case 
of 'Abd al-I;Iamld's Epistolography', in G.R. Hawting and A.-K.A. Shareef (eds.), 
Approaches to the Qur>an, London and New York 1993. 

49 Cf. Welch in Encyclopaedia of Islam', s.v. cols. 408£. 
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one of them, which would allow us to explain why the lawyers 
took stories in which Mul).ammad inflicts a Pentateuchal penalty 
on Jews to establish a sunna for Muslims: it is not otherwise clear 
why this 'gossip' (as Burton calls it) should have been endowed 
with legal significance,50 or why the lawyers assumed the Prophet 
also to have adopted other Pentateuchal law that happens not to 
contradict the If, further, the Qur>an was codified and 
canonized after the conquests, it ceases to be problematic that 
the reception of its legislation belongs to a secondary stage. And 
finally, a belated canonization of the book would give us a period 
in between, in which a variety of religious works, including proto-
Qur>anic materials, were in circulation without having coalesced as 
an Arab scripture, that is, without there being a single work endowed 
with overriding authority, general availability and a presumption 
of internal coherence. In the absence of a book available to all in 
written and oral transmission, the welter of Arab and non-Arab 
books endowed with ill-defined degrees of authoritativeness would 
have been directly accessible only to those who could actually read 
them, except insofar as parts of them were recited in prayer and 
other cultic contexts. Where, then, would one turn for information on 
the prophets' messages, and for explanation of the passages recited, 
if not to story-tellers and other self-appointed experts who professed 
to have read such books, or to have had them read to them, or 
to have heard from those who had? Long after the Qur>an had been 
canonized, experts of this kind continued to supply information 
on the sayings and doings of Mul).ammad's predecessors.52 In the 
absence of a supremely authoritative book canonized in the l;lijaz, 

50 Cf. Burton, Collection, pp. 70, 185. The question is raised in his 'Law and 
Exegesis', pp. 273f., but I cannot see that it is answered. 

51 Cf. P. Crone, 'Jahili and Jewish Law: The Qasiima', jerusalem Studies in Arabic 
and Islam 4, 1984, pp. 166-82. N. Calder, Studies in Early Muslim jurisprudence, 
Oxford 1993, p. 212, charges me with creating "an ingenious link between Deut. 
21:1-9 and the I;Ianafi law of qasiima". But since the Muslims themselves assert 
that the qasiima is a Biblical institution and offer a loose translation of Deut. 21:1-9 
in support of this claim, it takes more ingenuity to deny the link than to affirm 
it. 

52 Cf. Encyclopaedia of Islam', s.v. 'Isra>Iliyyat'. 
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moreover, there cannot have been a tradition of scholarly exegesis 
rooted in the l:lijaz. The scholars must have arrived at a later 
stage, breaking the monopoly of the story-tellers, but taking over 
rather than rejecting their interpretations: they had no independent 
recollection of their own. There must of course have been people 
who remembered what Mul;lammad said and did in historical fact, 
but such people will have been few and far between once the vast 
majority of Arabs had joined the umma and settled in the conquered 
lands; and one would assume them to have put their knowledge to 
story-telling use so as not to be outdone by those who drew crowds 
even though their credentials were inferior, meaning that genuine 
recollection will soon have entered the general pool of story-telling 
material, where it will have been lost. In short, we would have a 
situation in which story-telling exegetes did indeed enjoy a monopoly 
on revelation, be it that of the prophets or that of the Prophet, and 
in which all revelation and historical knowledge passed through 
Burton's exegetical bottleneck, to be denuded of original meaning in 
the process. 

So far, so good. But if we envisage the story-tellers as both 
transmitters and explicators of the materials from which the 
Qur'fm was to emerge, how do we explain the fact that they were 
utterly uninhibited when it came to interpretation, yet remarkably 
disciplined when it came to the text? They did not substitute 
kitiiba for kitiib, replace iliif with a more familiar word or otherwise 
improve on what they did not understand, as one would have 
expected them to do. Pace Wansbrough, the text seems to have 
been endowed with immutability, or something close to it, from an 
early date.53 This is something of a problem. It goes well enough 
with Burton's view that the Qur'an existed as a document long 
before it existed as a source, but the objection to this view remains 

53 According to Burton, "the very unhelpfulness of the Qur'an document when called 
upon to behave as the Qur'an source, and the frequent embarrassment it caused 
the Muslim scholars, speak very strongly for its authenticity as a document, in the 
sense that it does not have any of the appearance of having been concocted after 
the evolution of the legal doctrine with the aim of supplying its documentation" 
(Collection, p. 187). This is certainly true, but then nobody suspects the lawyers of 
having concocted it. The fact that it was not really intelligible to the story-tellers 
either does however point to a loose end in Wansbrough's theory. 
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as before: how can the Muslims have possessed a book which they 
regarded as supremely authoritative for purposes of recitation, but 
not for purposes of law? Pace Burton, the assumption of nonscriptural 
form does seem to be indispensable when we turn to the fate of Qur>an-
ic legislation. It is thanks to their diametrically opposed views 
on the stability of the text in the dark centuries before c. 800 
that Wansbrough and Burton offer contrasting theories rather than 
identical ones, their views being highly compatible in other respects; 
and since neither theory is acceptable as it stands, the solution must 
lie somewhere in between. But how it should be envisaged I do not 
know. I must accordingly confine myself to the observation that a 
theory of belated codification and canonization works very well in 
the present context, not only in that it would allow us to explain 
all the examples so far known of exegetical ignorance of, and juristic 
lack of attention to, the import of Qur>anic passages, but also in that 
it could be assumed to work for future examples as well. It certainly 
works for the three examples that have turned up since Wansbrough 
wrote, the first being Powers' inheritance laws and the second the 
kitiib that I have already discussed; the third is the rule to which I 
shall now proceed. 

II. The DAEP Rule 

The DAEP rule relates to succession, more precisely to the devolution 
of the property of freedmen and freedwomen. The example is more 
complex than that of kitiib, so the reader will have to put up with a 
few preliminary remarks. 

For purposes of presentation we may divide an individual's 
relatives into two broad categories, male agnates (males related to 
the individual through male links) and all the rest, whom we may call 
cognates. The first of these categories is actually found in classical 
Sunni law (male agnates being known as <a$aba), but the second is 
not: classical Sunni law divides the relatives here called cognates 
into two distinct classes, with quite different rules of inheritance 
applying to each class. The first comprises all the cognates who 
have been awarded a fixed share of the estate in the Qur>an; they 
are known as a$/Jiib or dhawu/ ljara>iq!ashiim and are generally 
referred to in English as Qur>anic heirs. The second class is made up 
of all the remaining cognates, who are known as dhawu > l-ar}Jiim and 
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referred to in English as uterine or distant heirs, or outer family; I 
shall call them non-Qurlfmic cognates in this article. 

Classical Sunni law regulates the relationship between the three 
classes of heirs as follows. Qur)anic heirs cannot be excluded by 
representatives of the other classes, but nor do they exclude male 
agnates: if the de cujus leaves Qurlanic heirs and male agnatic 
relatives, one allots the former their Qur)anic share and awards 
the residue (if any) to the latter. But male agnates and Qur)anic 
heirs alike exlude non-Qur)anic cognates, who are only called to 
succession in the absence of heirs of other types (with the exception 
of the spouse relict) and who are not recognized as heirs at all by 
the Malikis. 54 

The manumitter (whether male or female) counts as a male 
agnate for purposes of succession to his or her freedman or 
freedwoman. If the latter leaves genuine male agnatic relatives (e.g. 
a son), the manumitter is excluded by the rules governing priority 
within the agnatic class (the nearer in degree excludes the more 
remote); but if no genuine male agnatic relatives are present, the 
manumitter will inherit together with Qur)anic heirs and exclude 
non-Qur)anic cognates.55 

Now in pre-classical law, the manumitter was treated quite 
differently. He was excluded by Qur)anic heirs instead of inheriting 
along with them; and he was excluded by non-Qur)anic cognates, too, 
instead of excluding them. In other words, all cognates excluded the 
manumitter. I have discussed this rule elsewhere from the point 
of view of the history of wata) ,56 but in the present context its 
significance is this: most of the traditions which support this rule 
show no awareness of the fact that cognates comprise two wholly 
different classes of heirs; the traditions do not divide them into a 
Qur)anic and a non-Qur)anic variety, but rather treat them all as 
members of a single category, which they call dhawu ) l-arljiim. 

For lack of a more graceful term, I have dubbed the pre-classical 
doctrine the DAEP rule (dhawu )l-arljiim exclude patrons). The 

54 On all of this, see N,J. Coulson, Succession in the Muslim Family, Cambridge 
1971. 

55 Crone, Roman, Provincial and Islamic law, pp. 36f. 
56 Ibid., pp. 79f. 
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acronym refers to patrons rather than manumitters because the 
latter were only one out of two types of patron acknowledged in 
early law, which treated them almost identically, and the traditions 
do not always specify which type of patron they have in mind. It is 
invariably the manumitter rather than the contractual patron who 
is mentioned in the traditions that do specify, and this is as might 
be expected: freedmen are far more prominent than contractual 
patrons in the early sources (legal or non-legal), and most schools 
eventually rejected the contractual patronate altogether.57 But the 
DAEP rule must be presumed to have applied to patrons of both 
kinds. 

We may now turn to the material, which can be divided into 
three groups. 

1. Numerous early authorities, especially Kufan ones, are said to have 
awarded the entire estate to a dhu ra]Jim at the expense of a patron. 
This was the correct solution according to <Umar,58 <Ali,59 and <Umar 
1160 among the caliphs. It was also the correct solution in the eyes of 

57 Ibid., pp. 38, 91. 
58 Kiina <umar wa->bn Mas<Ud yuwarrithiini [dhawi} <t-arl}iim duna >t-mawiili. 

Qiila, fa-qultu: fa-<Ali b. Abi Tiilib? Qiila: kiina ashaddahum fi dhiilika, as 
a much cited tradition has it (<Abd al-Razzaq, MIJ!iannaf, vol. 9, no. 16197; 
H.-P. Raddatz, 'Fri.ihislamisches Erbrecht nach dem Kitiib al-farii<ir! des Sufyan 
at-Tauri', Die Welt des !slams 13,1971, p. 40 [omits the statement on <Ali]; Ibn Abi 
Shayba, vol. 11, no. 11205 [omits duna <t-mawiili]; al-Shafi<r, 
Kitiib al-umm, Biilaq 1321-25, vol. 7, p. 166; AQ.mad b. al-I;Iusayn ai-Bayhaqi, 
al-Sunan al-kubrii, Hyderabad 1344-55, vol. 6, p. 242, top. Cf. also Mu\l,ammad 
b. Yusuf Atfayyish, Shari} al-nil wa-shifii> at-<atil, vol. 8, Cairo 1343, p. 394). 
For other traditions on <umar, see <Abd al-Razzaq, MIJ!iannaf, vol. 9, nos. 16196, 
16203. 

59 Cf. the preceding note; Ibn Abi Shayba, Mu!jannaf, vol. 11, no. 11208; Bayhaqi, 
Sunan, vol. 6, pp. 241£.; al-MuQ.ammad b. Ya<qub al-Kulayni, al-Uijitl min al-kii-
fi, ed. <A.A. al-Ghaffari, Tehran 1377-81, vol. 7, pp. 135f.; Mul;lammad b. <Ali 
Ibn Babuya, Man Iii yaiJr!uruhu >1-faqih, ed. H.M. al-Kharsan, Tehran 1390, vol. 
4, p. 223, nos. 709-10; Mul:J.ammad b. al-I;Iasan al-Tusi, Tahdhib al-al}kiim, ed. 
H.M. al-Kharsan, vol. 9, Tehran 1382, pp. 328ff.; N.B.E. Baillie, A Digest of 
Moohummudan LaW', vol. 2, London 1887, p. 346. 

60 <Abdallah b. Al;lmad Ibn Qudama, al-Mughni, ed. T.M. ai-Zayni et al., Cairo 
1968-70, vol. 6, p. 323, no. 4830. 
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Shurayl).,61 Masn1q,62 Ibn Mas'iid/3 Ibn Mas'iid's son, grandson64 and 
nephew,65 al-Sha'bi,66 al-Aswad, 'Alqama/7 'Abida68 and Ibrahim 
al-Nakha'i in Kiifa;69 Jabir b. Zayd in Mu'adh b. Jabal,71 Abii 
>1-Darda>n and Maymiin b. Mihran in Syria;73 Ibn 'Abbas, Mujahid 
and 'Ata> in Mecca;74 Jabir Mul).ammad al-Baqir76 and 
Ja'far al-$adiq in Medina;77 as well as Tawiis in the Yemen.78 This 

61 Abti 'Ubayd al-Qasim b. Sallam, Kitiib al-amwiil, ed. M.Kh. Haras, Cairo 1968, p. 
309, no. 529; cf. also Atfayyish, Nil, vol. 8, p. 394. 

62 'Abd al-Razzaq, vol. 9, no. 16203; Ibn Qudama, Mughni, vol. 6, p. 323, 
no. 4830; Atfayyish, Nfl, vol. 8, p. 394. 

63 Cf. above, note 58; also 'Abd al-Razzaq, Mu!iannaf, vol. 9, nos. 16196, 16203; Ibn Abi 
Shayba, vol. 11, no. 11218 (fails to specify that the competitor was a 
patron; appears in the chapter on radd); Bayhaqi, Sunan, pp. 24lf.; Ibn Qudama, 
Mughni , vol. 6, p. 323, no. 4830; Atfayyish, Nil, vol. 8, p. 394. 

64 I.e., Abu 'Ubayda b. 'Abdallah b. Mas'ud and al-Qasim b. 'Abd al-Ral:tman 
b. 'Abdallah b. Mas'ud ('Abd al-Razzaq, Mu!iannaf, vol. 9, nos. 16204-5; Ibn Abi 
Shayba, vol. 11, no. 11218 [fails to specify that the competitor was a 
patron]; Ibn Qudama, Mughni, voJ. 6, p. 323, no. 4830). 

65 I.e., 'Abdallah b. 'Utba b. Mas'tid (Ibn Qudama, Mughni, voJ. 6, p. 323, no. 4830). 
He is counted as a Medinese by some (Ibn l.fajar, Tahdhib al-tahdhib, Hyderabad 
1325-27, vol. 5, p. 311). 

66 'Abd al-Razzaq, vol. 9, no. 16203; Ibn Qudama, Mughni, vol. 6, p. 323, 
no. 4830; Atfayyish, Nil, vol. 8, p. 394. 

67 'Abd al-Razzaq, Mu!iannaf, vol. 9, no. 16196 ('Alqama); Raddatz, 'Erbrecht', p. 
40 ('Alqama); Ibn Qudama, Mughni, vol. 6, p. 323, no. 4830; Atfayyish, Nfl, vol. 
8, p. 394 (both). 

68 Ibn Qudama, Mughni, voJ. 6, p. 323, no. 4830. 
69 'Abd al-Razzaq, vol. 9, nos. 16196, 16203; Ibn Qudama, Mughni, vol. 

6, p. 323, no. 4830; Atfayyish, Nil, vol. 8, p. 394. 
70 Ibn Qudama, Mughnf, vol. 6, p. 323, no. 4830; Atfayyish, Nil, p. 394. 
71 Atfayyish, Nfl, vol. 8, p. 394. 
72 Ibid.; cf. Ibn Abi Shayba, vol. 11, no. 11207, on Abu >J-Darda> (who 

awards the entire estate to a maternal half-brother in the absence of other heirs, 
no mention being made of a patron). 

73 Ibn Qudama, Mughni, vol. 6, p. 323, no. 4830. 
74 Atfayyish, Nil, vol. 8, p. 394. 
75 Baillie, Digest, vol. 2, p. 346. 
76 Ibn Babtiya, Man Iii ya}J4uruhu al-faqih, vol. 4, p. 223, no. 708; Baillie, Digest, vol. 

2, p. 346. 
77 al-Kulayni, Kafi, vol. 7, pp. 135f. 
78 Atfayyish, Nil, vol. 8, p. 394. 
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material gives us the pre-classical rule, or rather half of it, and 
establishes that it was widely accepted. It only gives us half of the 
rule because nothing indicates that dhu raiJ,im means other than 
non-Qur'anic cognate here. But what types of heirs did the above-
mentioned authorities have in mind? 

2. Some traditions answer this question by adducing case law. 

(a) A freedwoman of 'Alqama's died leaving a maternal half-sister's son or 
daughter, or a maternal half-brother's daughter,79 plus 'Alqama, her patron. 
'Alqama awarded the entire estate to the surviving relative with the comment 
that it was hers by right. 80 'Ali awarded the entire estate to a maternal aunt 
and a paternal grandmother in competition with patrons.81 

The heirs in question are non-Qur'anic cognates, that is dhawu '1-
ariJ,iim in the classical sense of the word. 82 

(b) Ibn Mas'ud's grandson similarly awarded the entire estate of a freedwoman 
to her mother rather than to her patrons.83 'Ali gave the entire estate to a 
sister at the expense of the patrons,84 and both Ibn Mas'ud and his son used 
to do the same.85 'Ali also gave the entire estate to a daughter,86 and when 

79 'Abd al-Razzliq, vol. 9, no. 16196; Ibn Abi Shayba, Mufiannaf, vol. 11, 
no. 11212; Raddatz, 'Erbrecht', p. 40. 

80 Thus the first two sources referred to in the previous note (the third is exceedingly 
concise). Compare Ibn Abi Shayba, Mufiannaf, vol. 11, no. 11210, where 'Alqama's 
client gratuitously bequeaths a third of his estate to his patron's family, leaving 
the rest to his maternal sister's son (who would thus have been the sole heir 
if the freedwoman had died intestate). 

81 al-Kulayni, Kiifi, vol. 7, p. 135, no. 2; al-Tiisi, Tahdhib, vol. 9, p. 329, no. 1183; 
Baillie, Digest, vol. 2, p. 346 (maternal aunt); Ibn Abi Shayba, Mufiannaf, vol. 11, 
no. 11211 (paternal grandmother). 

82 Though grandmothers are treated differently from the bulk of non-Qur'anic 
cognates in classical law (cf. Coulson, Succession, pp. 60f.). 

83 'Abd al-Razzliq , Mufiannaf, vol. 9, no. 16205. 
84 al-Tiisi, Tahdhfb, vol. 9, p. 330, no. 1189. 
85 'Abd al-Razzliq, vol. 9, no. 16204. This tradition makes no explicit 

mention of a patron, and it is later cited in illustration of radd (vol. 10, no. 19130). 
But 'Abd al-Razzii.q presumably took it to be a case of sister versus patron when 
he put it in his bdb mfriith dhi 'l-qariiba (compare the similar case above, note 
63). 

86 al-Tiisi, Tahdhib, vol. 9, p. 330, nos. 1186£. (where the daughters are slaves whose 
manumission is purchased, presumably out of the estate); pp. 331£., nos. 1192£. 
(where the widow gets her eighth); cf. also no. 1195. 
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Ibrahim al-Nakha<i was reminded that the Prophet had given only half the estate 
to the daughter in the classical case of Ihnat I:Iamza, awarding the remaining half 
to the patroness, he tried to explain it away, implying that he himself would have 
given the entire estate to the daughter.87 

In this material the cognates are Qur>anic heirs, not dhawu > 1-
in the classical sense; yet they are adduced in illustration of 

the same rule as their non-Qur>anic counterparts. 

3. Finally, <Abd al-Karim b. Abi >1-Mukhariq (d. 126/743f) sets out 
the doctrine as follows: 88 

When a man died leaving patrons who had freed him, but no dhu other 
than [for instance] a mother or maternal aunt, they would award the estate to 
her and not call the patron to succession together with her; for they do not 
call patrons to succession together with a dhu 

Here a Qur>anic cognate (mother) and a non-Qur>anic one (maternal 
aunt) are explicitly enumerated as heirs of the same type, covered 
by the same rule. 

There is no doubt that the terminology at least is odd in these 
traditions, but the fact that the propounders of the DAEP rule speak 
of both types of cognates as dhawu > 1- ar!Jiim does not necessarily 
mean that they were ignorant of the distinction. between them. 
It is possible that the pre-Islamic Arabs operated with the two 
broad categories of relatives outlined above, that is male agnates 
and cognates in the sense of the rest (who may or may not have 
been heirs); if this is correct, and if the cognates were known as 
dhawu > 1-ar!Jii.m, one would expect the term occasionally to have been 
used in its undifferentiated sense even after the Qur>an had divided 
the cognatic category into two. But is it correct? The hypothetical 
Jahill usage is not reflected in the Qur>an, in which no terms for 

87 Raddatz, 'Erbrecht', p. 39 (where innahti should be emended to innamii); <Abd 
al-Razzaq, MU!jannaf, vol. 9, no. 16212; Ibn Abi Shayba, MU!jannaf, vol. 11, no. 
11209; al-Bayhaqi, Sunan, vol. 6, pp. 242: innamii a(amahii rasul Allah !Jat<am 
tu<matan (to which the response in <Abd al-Razzaq is that if he did so, then 
we will too). 

88 <Abd al-Razzaq, MU!jannaf, vol. 9, no. 16203: inna >t-rajul idhii miita wa-taraka 
mawiiliyahu >uadhina a<taquhu wa-lam yada< dhii illii umman aw khii-
latan dafa<u miriithahu ilayhii wa-lam yuwarrithu mawiiliyahu ma<ahii, wa-
innahum lii yuwarrithuna mawiiliyahu ma<a dhi ral'}im. 
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either agnates or cognates are used at all. 89 (The cognates in receipt 
of shares are referred to in specific terms as mother, daughter, sister 
and the like.) It could with equal plausibility be argued that the 
cognatic category encountered in these traditions was created and 
named by the early lawyers; and if this is correct, we must note that 
the category was un-Qur'anic, not only in the sense that dhawu 'l-
ar}Jiim was employed to mean cognates rather than relatives in 
general, but more particularly in that cognates were assigned to 
a single category even though the Qur'i:m had awarded shares to 
some of them and failed to mention the rest. 

However this may be, it is not only the terminology that is odd 
in our traditions. The material could admittedly be harmonized with 
classical law on the assumption that the Qur'anic and non-Qur'anic 
cognates were treated differently even though they were covered 
by the same term and the result was the same too: the so-called 
dhawu 'l-ar}Jiim of 2(b), who were in fact Qur'anic heirs, were 
first awarded their Qur'anic shares and next given the rest of the 
estate by radd,90 whereas the genuine dhawu '1-ar}Jiim of 2(a) were first 
awarded Qur'anic shares by recourse to the mechanisms of qariiba or 
tanzil91 and next given the residue by radd again. There are in fact a 
few traditions in respect of whir.h this assumption is valid: one 
mentions both Qur'anic shares and radd,92 while another explicitly 
distinguishes between Qur'anic and non-Qur'anic heirs.93 And the 

89 Wa-u/u '1-ar}Jtim ba<rjuhum awla bi-ba<rjin (Qur. 8:76; 33:6). As Mundy notes, the 
term is not suggestive of priority of agnates over cognates and affines (M. Mundy, 
'The Family, Inheritance, and Islam: A Re-examination of the Sociology of Fa-

Law', in A. al-Azmeh (ed.), Islamic Law: Social and Historical Contexts, London 
1988, p. 32, where the absence of a term for agnatic relatives as such is also noted); 
it obviously does not suggest a purely cognatic category either. 

90 Cf. Coulson, Succession, pp. 49ff. 
91 Ibid., ch. 7. 
92 Ibn Abi Shayba, vol. 11, no. 11208; Ibn Babiiya, Man Iii yal}t!uruhu 

al-faqih, vol. 4, p. 224, no. 712, where the client leaves a daughter and a wife: 
<Ali gave the wife an eighth and the daughter a half, awarding the residue to 
the daughter by radd and excluding the patrons. 

93 <Ali would exclude the patron from succession in the presence of a dhit qarii-
ba even if the latter was not a recipient of al-miriith al-mafrit<f (al-Kulayni, Kiifi, 
vol. 7, p. 136, no. 7). 
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transmitters, fully aware that adherents of the DAEP rule figure in 
traditions on radd and tanzil as well,94 undoubtedly subscribed to 
the assumption with respect to the entirety of the materiaJ.95 They 
would hardly have transmitted it if they did not. 

But if we disregard the exceptional traditions,96 the assumption 
becomes gratuitous. In what is both the earliest and the fullest 
account of the DAEP rule, that of 'Abd al-Razzaq b. Hammam, 
the traditions give no indication of a differentiation between the 
heirs of 2(a) and 2(b); indeed, 'Abd al-Kari:m's account of the rule 
explicitly conflates them. The prima facie reading of 'Abd al-Razzaq's 
material is that all the heirs involved are treated identically: all are 
awarded the entire estate, not through a combination of Qur>anic 
shares, qaraba, tanzil or radd, but simply because awarding the 
entire estate to the only heir is the obvious solution for anyone who 
is not constrained to think in terms of fixed shares. When Ibrahim 
al-Nakha'1 tried to explain away the case of Ihnat I:Iamza, in which 
the Prophet gives the daughter her Qur>anic maximum of half the 
estate and hands the rest to the manumitter, al-Sha'b1 is supposed to 
have objected that "you do not know whether this took place before 

94 'Abd al-Razzaq's biib mfriith al-qariiba includes material on radd, and one of his 
traditions on non-Qur>anic cognates versus patrons recurs in his chapter on 
radd (cf. above, note 85). Ibn Abl Shayba's chapter on man kiina yuwarrithu 
dhawf > l·arl;iim dima > l-mawiilf is followed by one on radd, again with some 
overlap between the two (cf. above notes 63, 92). 

95 Cf. 'Abd al-Razzaq, Mu!jannaf, vol. 10, nos. 19112-17; Ibn Abi Shayba, Mu!jannaf, 
vol. 11, nos. 11213ff.; Raddatz, 'Erbrecht', p. 40; Ibn Qudama, Mughnf, vol. 
6, p. 319, no. 4826. In fact there is a strong tendency in Ibn Abl Shayba for 
the traditions on non-Qur>anic cognates versus patrons to become traditions 
about non-Qur>anic cognates tout court. Note also how ShurayJ:! appears as an 
adherent of the DAEP rule in Abu 'Ubayd (above, note 61), but as a supporter 
of the rights of non-Qur>anic cognates in general in MuJ:!ammad b. Khalaf Wakl', 
Akhbiir al-qurjiit, ed. 'A.M. al-Maraghi, Cairo 1947-50, vol. 2, p. 321. 

96 The first (above, note 92) is exceptional also in that it involves two heirs on 
the client's side, i.e. it does not confine its attention to the relative priority of 
two classes of heirs, but seeks to apportion rights within these classes too. The 
second (note 93) thE DAEP rule in the language of a tenth-century 
author. 



------ THE FORMATION OF ISLAMIC LAW 

Legal problems bearing on the date of the Qur> iin 29 

or after [the revelation of] the fara>i4", meaning that Ibrahim's 
supposition that the daughter had a right to the entire estate only 
made sense on the assumption that the Qur>anic laws of inheritance 
had not been revealed at the time. 97 This is my understanding too. 

To clinch the case is difficult. If there was a pre-Qur>anic 
stage of Islamic law, the chances are that most of the evidence 
relating thereto will have disappeared, not because there was a 
Machiavellian conspiracy to suppress it, but rather because the 
Muslims devoted immense energy to ironing out inconsistencies 
within the tradition and none at all to transmitting material that 
had become unintelligible or plain wrong to them. Only ambiguous 
evidence (such as the DAEP rule itself) is likely to have slipped 
through the net. One tradition does come close to clinching the case, 
but as might be expected, the cost of its survival was corruption. It 
goes as follows: 98 

'Abd al-Razzaq - Ibn Jurayj - Sulayman al-A}_lwal - Abu l;labib al-'Iraqi: a 
woman had a son who died leaving fifty dinars. He had no heirs apart from 
his mother and his patrons, [who] was/were distant (masc. sg.) from him. So Abu 
'1-Sha'tha' said to him (sic): 'Poor you, take (fern. sg.) them and do not (fern. sg.) 
give her (sic) anything'. 

97 Raddatz, 'Erbrecht', pp. 39f. This was presumably meant as a crushing reply 
to Ibrahim (compare the response in 'Abd al-Razzaq, above, note 87). But 
al-Sha'bi elsewhere figures as a supporter of the DAEP rule (above, note 66), and 
the Imamis and Na\')iri Zaydis took al-Sha'bi to be coming to Ibrahim's rescue: 
he was suggesting that the case of Ihnat ,l;lamza was enacted before the revelation 
of the inheritance laws, and thus abrogated by it (cf. below, note 110). Sufyan 
al-Thawri also seems to have read it in this vein (below, note 119). 

98 'Abd al-Razzaq, Mu$annaf, vol. 9, no. 16206. As regards the isniid, Ibn Jurayj and 
Sulayman al-A}_lwal are well-known Meccans, but who was Abul;labib al-'Iraqi? 
Ibn l;lajar lists one man of that kunya (Tahdhib, vol. 12, p. 68), and al-DUiabi 
lists seven (Kitiib al-kunii wa-' l-asma', Hyderabad 1322, vol. 1, p. 143); but none 
of them seems to fit. 
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There are several ways in which this garbled text could be 
emended. For a start, how many patrons were there? The number 
of patrons does not affect the rules, but it does affect the sense 
of this tradition; for if there was only one (reading wa-mawliihu 
ba'id minhu), the patron could be the "him" addressed, and Abu '1-
Sha'thii.''s statement could in that case be emended to "take them 
[reading khudhhii for khudhihii] and do not give her [reading 
la tu'fihii for Iii tu'fiha] anything": the tradition would disinherit 
the mother. But it is quite possible that the plural mawiilih and the 
singular ba'id should be left unemended, since there are other early 
passages in which ba'id is treated as invariable when used as a 
predicate of persons;99 if so, there were several patrons and someone 
else was addressed. If Abu '1-Sha'thii.' was talking to the mother 
(reading lahii for lahu), his statement could be emended to "take 
them, and do not give him [reading tu'fihi for tu'fihii] anything": the 
tradition disinherits the patron. This would certainly make more 
sense if Abu '1-Sha 'tha' is Jabir b. Zayd, a well known propounder 
of the DAEP rule. 100 Both of these readings rest on the assumption 
that the text describes a case taken to Abu '1-Sha 'tha', who is 
acting as judge; but one could also construe it as a tradition of the 
question-answer type: " ... Abu Ijab:ib al- 'Iraqi [who asked Abu '1-
Sha 'tha' about the case of] a woman who ... so Abu Sha 'tha' said 
to him, ... " This reading fits the fact that Jabir does not seem to 
have held office as judge, nor does Sulaym b. Aswad al-Mu!;aribi, 
a Kufan Abu '1-Sha'thii.' who died in 83/702 and whose views on 
the DAEP rule are not recorded. 101 The question-answer hypothesis 
also goes well with the way!Jaki of the answer ('Poor you, don't you 
know?'); but it does not exactly make it easier to emend the rest of 
Abu '1-Sha'thii."s statement. 

99 T. NOldeke, Zur Grammatik des klasszschen Arabisch, Vienna 1897 (revised A. 
Spitaler, Darmstadt 1963). p. 22n. I owe both the point and the reference to Dr. 
L. Conrad. 

100 See the reference given above, note 70. 
101 Jabir b. Zayd and Sulaym b. al-Aswad al-MuJ:taribi are the only two men 

with the kunya Abu '1-Sha'tha' listed by Ibn I;Iajar (Tahdhfb, vol. 12, p. 127). 
Al-DUlabi adds others, but none is relevant (Kitiib al-kunii, vo!. 2, pp. 5f.). 
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However we emend it, he is saying that somebody is to be given 
nothing, so who is the somebody? The tradition should be read in 
conjunction with another in which al-Qasim b. 'Abd al-Ral).man, 
the grandson of Ibn Mas'ud, excludes a patron from succession in 
the presence of a mother, awarding the entire estate to the latter 
on the grounds that it was she who had born and bred the deceased, 
that is, on moral grounds. 102 In Abu >1-Sha'tha»s tradition, too, 
the mother has a better right in moral terms than the patrons, 
for we are told that the latter were distant, meaning that their 
legal connection with the client was remote: 103 some benefactor 
(mawlii mun'im) in the past had freed his slave or guided an infidel 
to Islam, but these people had merely inherited the patronate. Unlike 
the mother, then, they had no claim to gratitude from the deceased. 
Now information of this kind is never irrelevant, so the question is 
whether the tradition endorses the mother's moral right or mentions 
it in order to demonstrate its irrelevance. If we take it to endorse 
her right, it is saying that the patrons had no right to succession 
because they were distant, thereby implying that they would or 
might have been called to succession if they had been closer. This 
is an implausible and otherwise unattested legal doctrine. On the 
other hand, if the tradition is saying that patrons take the estate even 
though they are distant, it establishes that the moral considerations 
invoked by al-Qasim are irrelevant: the law is the law however unjust 
it may seem at times. This too would yield an otherwise unattested 
doctrine (patrons exclude mothers), but there is nothing implausible 
about it: the client owes his legal personality to his manumitter/guide 
to Islam, not to his mother, and the patron is the person "closest to 
him in life and death", as a tradition puts it. 104 One frequently feels 

102 'Abd al·Razzliq, vol. 9, no. 16205: l;amaltihi fi bafniki wa-arrja'tihi 
bi-thadyiki, laki 'l-mtil kulluhu. 

103 Compare Abii '1-Faraj al-I;;bahlini, Kitiib al-aghiini, Cairo 1927-74, vol. 4, p. 26 
(min ba'id al-walii'). The terms qarib and ba'id are commonplace in connection 
with genealogical relationships too. 

104 Man aslama 'aliiyadayhifa-huwa mawliihu!huwa awlii '1-niis bi-mal;yiihu wa-mamii-
tihi, see for example Shlifi'i, Umm, vol. 6, p. 186; al-Tirmidhi, al-$al;il}, Cairo 
1931-34, vol. 8, p. 265; al-Bukhliri, Le recueil des traditions mahometanes, ed. 
L. Krehl and T.W. Juynboll, Leiden 1862-1908, vol. 4, p. 289; Abii Dliwiid, $al}il} 
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that this expression must once have been rather more seriously 
meant than the rights of the patron in recorded law would suggest. 

If the mother was excluded, we have clinched the case: Qur>:'m-
ic shares were unknown, or at any rate ignored. But what if this 
reading is wrong? Yet another mother excluding yet another patron 
does not clinch anything unless the tradition is polemical against 
those who would do the reverse. But it could of course simply be 
polemical against those who would have her share with the patron. In 
al-Qasim's tradition the mother is awarded al-miil kulluh, suggesting 
that the alternative was to restrict her to her Qur>anic share, not 
to exclude her: the issue was her right to radd. Abu >1-Sha<tha>'s 
tradition could be similarly understood, since we are explicitly told 
that somebody (the mother?) takes all the property and gives the other 
party nothing. This would make good classical sense of the tradition 
as far as the mother is concerned, but it gets us into trouble with the 
patrons again, for the tradition would now be implying that they did 
not get the residue because they were distant whereas they would or 
might have got it if they had been close, which still does not make 
any sense at all. The assumption that the issue was all or nothing 
to either patron or mother works much better. But the text is too 
ambivalent for this reading to be proved. 

All is not lost, however, for the case can still be corroborated 
by indirect means. As mentioned already, classical Sunn'i law does 
not accept the DAEP rule: the patron inherits along with Qur>anic 
cognates and excludes non-Qur>anic ones, instead of being excluded 
by both. But the rule did not disappear without a trace: all schools 
of Kiifan origin105 preserve it to a greater or lesser extent. Thus 

sunan al-mu$(afa, Cairo 1348, vol. 2, p. 20; Ibn al-Athir, al-Nihdya fi gharib 
al-IJ,adfth, ed. T.A. al-Zawl and M.M. al-Tannal;!i, Cairo 1963-65, vol. 5, p. 229; 
Ibn J;Iajar, Tahdhib, vol. 6, p. 47 (s.v. "<Abdallah b. Mawhab"). 

105 The Imamis are usually classified as a Medinese school, rather than .a Kufan 
one, but cf. Crone, Roman, Provincial and Islamic Law, p. 21 (and note the 
alignment between I;Ianafis, Zaydis and Imamis on contractual clientage on 
p. 38; between Zaydis and Imamis on kitiiba on p. 76; and between I;Ianafis, 
Zaydis, Imamis and lbac.fls, i.e. all the Iraqis, on p. 95, section iii, on bequests). 
It should be obvious from what follows that the Imami position on respective 
rights of patron and dhawu >t-ariJ,iim is anything but Medinese even though it 
is ascribed to imams who resided in Medina and occasionally to other Medinese 
authorities too (such as Jabir above, note 75). 
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the I:Ianafis and Qasim'i Zayd1s continued to apply the DAEP rule 
to the contractual patron: whereas the manumitter counts as an 
agnate, the contractual patron only inherits in the absence of all 
relatives, be they male agnates or cognates of the Qur'anic or non-
Qur'anic variety. 106 The contractual patron is absent from the Kufan 
work ascribed to Zayd b. <An, and here the manumitter excludes 
non-Qur'anic cognates precisely as he does in Sunni law; but the 
DAEP rule still applies when the manumitter is in competition 
with Qur' iinic cognates: they exclude him instead of sharing with 
him. 107 The Zaydis also dropped the contractual patron, 
but they preserved the DAEP rule unchanged in respect of the 
manumitter: both Qur'anic and non-Qur'anic cognates exclude 
him. 108 And the Imamfs preserved the rule intact: the manumitter 
and the contractual patron inherit only in the absence of all relatives, 
be they agnates, Qur'anic cognates or non-Qur'anic cognates. 109 The 

and Imamis disliked the case of Ihnat I:Iamza as heartily as 
did Ibrahim al-Nakha<Lll 0 

What the Kiifan schools show us is clearly fractured parts 
of what must once have been a single doctrine, as in fact it still 
is in the case of the Imamis. The fracture has occurred along 
the divide between manumitter and contractual patron and has 
split the applicability of the doctrine in half; but the result is 
wonderfully symmetrical in that the schools have preserved the 
rule for different halves of the whole: the and pseudo-Zayd 

106 Crone, Roman, Provincial and Islamic Law, pp. 38f. and note 49 thereto. 
107 Zayd b. <Ali (attrib.), Majmf/ aljiqh, ed. E. Griffini, Milan 1919, p. 255, 849f. 
108 Crone, Roman, Provincial and islamic Law, p. 37. 
109 Ibid., pp. 37, 38£. 
110 The Imamis dismiss it as a tradition related by the mukhiilifun which is muwiifiq 

li-madhiihib al-<iimma, due to taqiyya, contradicted by another version, munqa{i<, 
enacted before the revelation of the farii'iq and abrogated by it, disliked by Ibra· 
him al-Nakha <1, and at all events superfluous as the truth is clear from the Qur'an 
regardless of I;Iadith! (Ibn Babiiya, Man liiyaiJr!uruhu al-faqih, vol. 4, pp. 223f., no. 
711; al·Tiisi, Tahdhib, vol. 9, nos. 1190-92). The Zaydis likewise regarded 
it as contrary to the book of God, weak and disapproved of by al-Sha <bi and 
other traditionists (Mul)ammad b. Ya<qiib al-Hawsami, Kitiib al-ibiina, MS 
Ambrosiana, D. 224, fols. lOla, 123a). Compare above, note 97. 
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retain it when the cognates are in competition with a manumitter, 
the ljanafis and Qasimis when they are in competition with a 
contractual patron. In pseudo-Zayd there is an additional fracture 
along the divide between Qur>anic and non-Qur>anic cognates, the 
old rule being preserved only for cognates in competition 
with a manumitter; and the result is asymmetrical in that no school 
retains it only for non-Qur>anic cognates in competition with him. 
But then nobody would, for the obvious reason that non-Qur>anic 
cognates could not be placed in a better position than their Qur>an-
ic counterparts (by continuing to exclude manumitters even when 
Qur>anic heirs had come to share with them); and it is in any case 
its preservation in connection with the Qur> iinic half of the former 
dhawu > 1-ariJ,iim that is significant. Besides, the Imam'is make up 
for the missing piece by preserving the rule intact. The DAEP rule 
must indeed have been to the effect that all cognates were heirs of 
the same type; all excluded manumitters and contractual patrons, 
who were heirs of the same type too. 

Presumably the adherents of the DAEP rule held cognates of any 
kind to exclude patrons for the simple reason that they were blood 
relations whereas patrons were not: heirs by nasab exclude heirs 
by sabab (the spouse relict excepted), as the Imam'is were later to 
put it. 111 The distinction between Qur>anic and non-Qur>anic blood 
relations is intrusive to this line of thought; indeed, it must have been 
this very distinction (in combination with a new stress on agnatic ties) 
that caused the fracture. 112 The Imam'is managed to accommodate the 
distinction, but their laws of inheritance can hardly be said to be 
based on it: "[Imami] Shi'i jurisprudence majestically sweeps aside 
all those troublesome distinctions and divisions, between Qur>anic 
and other heirs, and between agnatic and non-agnatic relatives, in 
which the generality of Muslim jurists were enmeshed", as Coulson 

111 Crone, Roman, Provincial and Islamic Law, p. 148, note 27. 
112 Classical Sunnf inheritance law may be characterized as agnatic succession 

modified by Qur>anic legislation (Coulson, Succession, p. 33); but the view that 
the agnatic rules were a straight carry-over from tribal Arabia is undoubtedly 
mistaken (cf. Mundy, 'The Family, Inheritance, and Islam', pp. 30, 47; Powers, 
Studies, ch. 3; Crone, Roman, Provincial and Islamic Law, p. 80). 
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puts it. 113 The Imamls swept them aside, it would appear, because 
they were committed to an archaic doctrine formulated before the 
distinctions in question had made their appearance. Their inheritance 
laws may thus be a counterpart to their conception of the imamate, 
both being elaborations of doctrines once common to the Muslim 
world at large. 114 Archaisms are also well attested in other types of 
Imaml law.U5 

When then did the fracture of the DAEP rule outside Imaml 
circles occur? The unfractured rule is ascribed to Companions, 
Successors and later authorities, but not to the Prophet; apparently, 
it did not live to be defended in terms of the classical rules of the 
game. It was however widely adhered to, we are told, by authorities 
who died in the 730s, such as 'Ata' (d. 114/732), Mul;lammad al-
Baqir (d. 114 or 119/733 or 737), al-Qasim b. 'Abd al-Ral;lman (d. 
120/738f) and Maymfm b. Mihran (d. 118 or 126/736 or 743£),116 so 
it must have been current in the 730s and, given that some of these 
ascriptions are likely to be spurious, presumably in the generation 
thereafter too. But in that generation it was on the way out. Though 
still supported by Ja'far (d. 148/765)117 and, apparently, Ibn 
Abl Layla (d. 148/765)118 and Sufyan al-Thawrl (d. 116/778),119 it 

113 Coulson, Succession, p. 110. 
114 Cf. Crone and Hinds, God's Caliph. 
115 Crone, Roman, Provincial and Islamic Law, index, s.v. 'Imami law', for six 

examples relating to the law of slavery and wala'. 
116 Cf. above, notes 64, 73, 74, 76. 
117 al·Kulayni, Kiifi, vol. 7, pp. 135f. 
118 S. al·Awzii'i wa·ta'iilimuhu 'l·insiiniyya wa-'l·qiinuniyya, Beirut 

1978, p. 229, claims that he disinherited all non-Qur'anic cognates. This is not 
implausible, given his Medinese inclination; but no references are given, and the 
claim is contradicted by al·I;Iusayn b. al-Siyaghi, Kitiib al-rawtf al-natfir, 
completed by 'Abbas b. al-I;Iasani, Cairo 1347-49, vol. 5, p. 64; cf. also 
Ibn Qudama, Mughni, vol. 6, p. 319, no. 4826. (The question is not broached in 
Abu Yusuf, Ikhtiliif Abi lfanifa wa-' bn Abf Lay/a, ed. A.-W. al-Mghani, Hyderabad 
1358, or Waki', Qutfiit, vol. 3, pp. 129££.) 

119 Sufyan al·Thawri starts his biib fi '1-mawiilf, with the Ihnat I;Iamza tradition, 
complete with Ibrahim al-Nakha'I's attempt to explain it away and al-Sha'bi's 
reply; but he proceeds to cite another tradition in which a dhu ra}Jim excludes a 
patron, suggesting that he too construed al-Sha'bi's reply as a dismissal of Ihnat 

Ill 
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appears in its fractured form in the doctrine attributed to Abu 
I:Ianlfa (d. 150/767)120 and the Kufan work ascribed to Zayd b. 
'Ali:,121 and it was wholly abandoned by (d. 157/774),122 Ma-
lik (d. 179/795)123 and later school founders. 124 The DAEP rule thus 
seems to have lost out at the hands of men who flourished about 
120-50/740-70. But these men can hardly have been the first to be 
confronted with the problem that made the rule inviable. Assuming 
that the problem made its appearance at least a generation before 
it was solved, the jurists' discovery of the Qur>anic cognates must 
be dated to 90-120/710-40 at the latest. An earlier date would be 
preferable, but there are limits to how much earlier we can make it 

l;lamza's case (Raddatz, 'Erbrecht', pp. 39£.; d. above, notes 97, 110). That he was 
a supporter of the DAEP rule is in fact stated by both Ibn Qudama (Mughnf, 
vol. 6, p. 310, no. 4826) and al-Siyaghi, or rather his continuator (Rawq, vol. 5, 
p. 64). The claim to the contrary is thus unlikely to be correct (Sarakhsi, Mabsft{, 
vol. 30, p. 3). 

120 See for example Mu!).ammad b. al-l;lasan al-Shaybani, Kitiib al·d:jl, ed. A.-W. 
al-Afghani, vol. 4 (1), Hyderabad 1973, p. 166, from al-Sha'bi: Ibn Mas'iid used 
only to call the manumitter to succession in the absence of dhft qaraba, but Abu 
l;lanifa held the patron to have a better right with reference to the tradition about 
Ihnat l;lamza. 

121 Cf. above, note 107. (On the date of this work, see W. Madelung, Der Imam 
al-Qiisim b. Ibrahim und die Glaubenslehre der Zaiditen, Berlin 1965, pp. 54ff.) 
Note that 'Ali, reputedly the most vigorous supporter of the DAEP rule (above, 
notes 58f.), is here made to endorse the priority of manumitters over non-Qur>anic 
cognates. 

122 al-Awzii'f, p. 229, where al-Awza'I espouses the Maliki 
disinheritance of all non-Qur>anic cognates. No reference is given, but compare 
Ibn Qudama, Mughnf, vol. 6, p. 319, no. 4826; al-Siyaghi, Rawq, vol. 5, p. 64. 

123 Cf. Malik, Muwa{ta>, Cairo n.d., vol. 1, pp. 338£. (Kitiib al-fara>iq, biib man lii mf-
riith lahu). 

124 Al-Shati'I disinherited the non-Qur>anic cognates altogether after the fashion 
of the Medinese (d. his Umm, vol. 6, p. 166; Sarakhsf, Mabsft{, vol. 30, p. 3; 
Ibn Qudama, Mughnf, vol. 6, p. 319, no. 4826), though his followers abandoned 
this position. Abu Thawr, Dawud and al-Tabari also disinherited them 
(Ibn Qudama, loc. cit.), as did al-Qasim b. Ibrahim, though the Zaydis at large 
did not (Siyaghi, Rawq, vol. 5, p. 64; Madelung, al-Qiisim, pp. 134f.). 
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if the DAEP rule was still commonly accepted in the 730s. Simplistic 
calculations based on a single example have their limits too, of course; 
but for what it is worth, the evidence of the DAEP rule suggests a 
mid-Umayyad date for the arrival of the canonical scripture. 125 

We may now summarize. Three legal terms of the Qur>an (kalii-
la, jizya <an yad, kitiib in 24:33) were unintelligible to the early 
commentators, as were several non-legal phrases and passages (al-

possibly al-rajim, the mysterious letters and Sural Quraysh). 
At the same time Qur>anic legislation seems to have been partly 
ignored and partly misunderstood by the lawyers, two of whose rules 
(stoning penalty, rejection of written evidence) contradict the book, 
while a third (DAEP rule) fails to take account of it; and a whole 
cluster of rules (Powers' inheritance laws) seems to misrepresent 
its intentions. This is a fairly impressive score, and it cries out 
for a unitary explanation; but it is not easy to see how such an 
explanation can be provided without abandoning the conventional 
account of how the Qur>an was born. 

125 Compare the conjectural date in Crone and Cook, Hagarism, p. 18. 

113 





6 
UNCONDITIONAL MANUMISSION OF 

SLAVES IN EARLY ISLAMIC LAW: 
A lfADlTH ANAL YSIS1 

Ulrike Mitter 

l. Introduction 

In studying the origins and the development oflslamic law in the first 
and second Islamic century, the question arises whether there iRa genetic 
link between Islamic law and previous, non-Arabic legal systems or not. 
The answers given to this question have always been and still are very di-
vergent. 2 y· 

Now, it is well known that the Arab conquerors of Byzantine and Sas-
sanian provinces retained a substantial part ofthe administrative customs 
of these former empires together with the Greek and the Persian lan-
guages and indigenous administrators and secretaries. That is mainly why 
it seems quite inevitable to many Western orientalists that Islamic law 
must have been influenced to a great degree by the legal systems of the 
conquered countries - especially when they take into account the quick 
development of Islamic law. 3 ) As a matter of fact, a great number ofpar-
allels between Islamic law and other legal systems have been issued forth 
to lend support to the theory of adoptions from previous legal systems. 
But it is not sufficient to point out such similarities. There are good 
reasons, as will be seen, to assume that some of the Islamic institutions 
which allegedly are borrowings from foreign legal systems had actually 

1) This article is a revised version of a chapter of my doctoral thesis Das fru-
hislamische Patronat. It was first presented as a paper at the International Medie-
val Congress in Leeds in 1997. I wish to thank David Sargeant for proof-reading 
the present article. 

2 ) One just has to have a look at the discussion in Der Islam (number 77/1) be-
tween HARALD MoTZKI and IRENE SCHNEIDER to get an impression of the diffe-
rent opinions. See also the next paragraph on the role of foreign elements. 

3) Important features of Islamic law were elaborated already in the work of 
Abu YUsuf (d. 182 A. H.) and al-Shafi'i (d. 204 A. H.). 
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been developed by early Muslims themselves during their legal dis-
cussions. 

In this article, I will approach the problem of borrowings in Islamic 
law not by way of a comparison of legal systems but by way of a detailed 
analysis of the legal traditions ( al;Jidith). Such an analysis allows us to 
date the al},iidith and, thereby, to come to know something about the de-
velopment of a legal institution. 

The institution which will be analyzed here is the Islamic patronate 
( walii'). For the detailed analysis I have chosen one aspect of the whole 
complex of walii': the unconditional manumission of slaves ( The 
development of walii' was discussed at length by PATRICIA CRONE in her 
book Roman, provincial and Islamic law. She proposed the theory that 
the origins of walii' are to be found in the late-Roman law. Her book rep-
resents one of the very few attempts to really prove foreign adoptions in 
Islamic law and not simply to assert them. But, as will be shown, some 
reservations are called for against her study. It is my intention to go into 
discussion with Crone's interpretation and dating ofthe relevant al},iidith. 
Before going into details, I would like to summarize very briefly the main 
theories which were developed by Western scholars concerning the origins 
of Islamic law and the role of foreign influences. 

2. The role of foreign elements in the origins of Islamic law 

At the end of the 19th century IGNAZ GoLDZIHER spoke about age-
netic link between Roman and Islamic law.4 ) Other studies followed which 
tried to show that borrowings from foreign legal systems played a mayor 
role in the origins of Islamic law. 5 ) The underlying assumption was that 
the Muslims in the first Islamic century were not interested in legal issues 
and Islamic law was poorly developed- in opposition to what the al},iidith 

4) GoLDZIHER, Muhammedanische Studien, II, 1890, 76-76. Preceeding to 
GoLDZIHER, some scholars discussed the significance of parallels between Roman 
and Islamic law. For example ALFRED VON KREMER, Culturgeschichte, 1875-77. 
According to CRONE, Roman law, 1, the first study comparing Islamic law to 
Roman law seems to have been the one of ADRIAAN RELAND, Dissertationes, 
1707-08. 

5 ) For example CARL H. BECKER, "·Usr", 1904; FRANZ F. ScHMIDT, "Occupa-
tio", 1910; MARCEL MORAND, Etudes, 1910; WILLI HEFFENING, Fremdenrecht 
1925. For a summary of the stand of field concerning foreign influences in Islamic 
law see CRONE, Roman law, 1-17. 
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would have us believe. AJ;,iidith reporting events and legal opinions from 
this period are said to be spurious. They are said to reflect the opinions 
and methods of later jurists who, in order to strengthen their own doc-
trines, ascribed them first to early lawyers, then to the Successors 
(tabi'un}, then to the Companions ofMu.l;lammad ( iialJiiba) and finally to 
the Prophet himself. In this view, as a rule of thumb, the traditions ofthe 
Prophet are considered to be the youngest ones, not the oldest. This chro-
nology was elaborated by JosEPH ScHACHT in 19506 ) who based himself 
on the theories of GOLDZIHER. It has been accepted since then by most 
Western orientalists. 7 ) 

As a consequence of the supposedly non-existence of traditions and 
the few legal rules in the Qur'an, the Muslims are said to have orientated 
themselfs on the legal systems which they found in the conquered coun-
tries. 8 ) For SCHACHT, it was the rhetorically educated non-Arab converts 
in Iraq who transmitted some maxims of classical Roman law into Islamic 
law.9) CRONE maintains that the Umayyad caliphs in Syria, counseled 
by Byzantine administrators, are responsible for introducing elements 
of late-Roman and provincial law. 10) According to CARL HEINRICH 
BECKER, it was the Islamic governors and administrators of Egypt who 
copied the Roman institution of the emphyteusis. 11 ) Recently, IRENE 
ScHNEIDER developed a modified version of this argumentation. 12 ) Ac-
cording to her, the Muslims in the first century did have a jurisprudence, 
but this jurisprudence is supposed to be rooted in non-Arabic legal sys-
tems- at least in the area of debt slavery 13) 

6 ) ScHACHT, Origins, 4-5 and 15ff. cf. also Motzki, Anfange, 30 and 46. 
7) For example by CRONE, Roman law, 80. 
8) Presupposing sometimes that the "Barbarian" Arabs could not have 

thought about legal solutions themselves. ScHMIDT, Occupatio, 319, asserts that 
Abu YUsuftried to explain Roman regulations which he did not fully understand. 
GOLDZIHER, "Fiqh", 132, tells us that the Arabs were "vollig ungeschult" and ori-
ginated "aus armseligen sozialen Verhiiltnissen". SEYMOUR V. FITZGERALD, "Al-
leged Debt", 81, quotes a "rash writer" by saying: "the Arabs added nothing to 
Roman law but a few mistakes". 

9 ) SCHACHT, "Foreign Elements", 13-14; id., "Droit byzantin", 201-202; id., 
Introduction, 20. 

10) CRONE, Roman law, 9o-9l; cf. CRONE/HINDS, God's Caliph. 
11 ) BECKER, "'Usr", 224 and 228. 
12) ScHNEIDER, Schuldknechtschajt. 
13) ScHNEIDER does not want to generalize this conclusion ("Narrativitat", 

115). 
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In many of the cases where borrowings are assumed, above all in the 
older studies, there is no other evidence than rather rough parallels be-
tween Islamic law and the other legal system in question. But the exist-
ence of a parallel is by no means sufficient proof of borrowing. A parallel 
could, for example, also have arisen from an identical juridical question 
which generated similar solutions. Even if more than just a parallel can be 
adduced in favor of the theory of borrowing, the argumentation often is 
not convincing. 14) 

Another group of Western scholars propose that Islamic law may have 
developed more continuously out of the old-Arabic customary law of 
Medina and Mekka. GoTTHELF BERGSTRASSER, who accepted the alJiidith 
as authentic without analyzing them, 15) stated (in 1925) that the old-Arabic 
law could have contained Roman and other elements which had reached the 
Arabian peninsula through commercial contact. 16) Since ScHACHT, and 
rightly so, it is no longer possible to be too uncritical towards ahiidith. 
Nevertheless, modern researchers such as DAVID PowERS and HARALD 
MOTZKI came in part to similar conclusions asBERGSTRASSER. 17 ) This is 
the line of the article in hand, too. It will be argued on the basis of a thor-
ough analysis and dating of a}Jiidith that tasyib and walii' were developed by 
Muslim lawyers without borrowings from Roman law in Islamic time. 

3. The Islamic patronate 

When a slave is freed by his master, the freedman and his descendants 
are bound forever to the manumitter in a relationship of patronage or 
clientage (walii') .18 ) This is the rule in classical Islamic law. Both, patron 

14 ) Examples for supposed borrowings from non-Arabic legal systems in private 
and public Islamic law are compiled and shortly discussed in MITTER, Patronat, 
19-84. For a discussion of the problems one has to cope with while researching 
parallels and borrowings in Islamic law, see ibid., 85-91 and MITTE R, "Problemen". 

15 ) BERGSTRASSER, "Anfange", 81. 
16 ) Ibid., 80. The "constant state of flux between North and South" in pre-Is-

lamic times is stressed by HALLAQ, "Use and Abuse", 5-6. 
17) PoWERS, "Bequests", 199, maintains that "Near Eastern provinciallaw [ ... ] 

was operating in the Hijaz during the lifetime ofthe Prophet and possibly for some 
time before that". MoTZKI, Anjange, ll9, note 227, states after the dating of a tra-
dition that "die Herkunft der Maxime aus anderen Rechtstraditionen allenfalls geret-
tet werden [konnte], wenn man die trbernahme in die vorislamische Zeit verlegt". 

18) The patronate by manumission is called wala' al-'itq. There is also a con-
tractual form ofpatronate (wala' al-muwalat) which will not be treated here. 
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and client are called mawla (pl. mawiil1:). 19 ) Wala' is regarded as a sort of 
kinship tie between the patron and his client. The patron has a title to the 
freedman's estate in the absence of certain heirs, and he is obliged to pay 
blood-money on behalf of his client. 20 ) 

What are the roots of this Islamic patronate? According to CRONE, 

there was no individual patronate in pre-Islamic Arabia, but the patron-
ate was collective. 21 ) If there were contracts between manumitter and 
freedman, these were no contracts of clientage, but labour contracts.22 ) 

The patron never had a title to the estate of his client in return for paying 
bloodmoney on his client's behalf.23 ) Since, therefore, in her opinion pre-
Islamic Arabia cannot be the source of the Islamic walii',24 ) CRONE looks 
for another source. 

According to her, an individual tie between patron and client together 
with the patron's right of succession did not exist in other legal systems of 
the region either,25 ) but it did exist in Roman law.26) Roman law, there-
fore, has to be regarded as the source of the Islamic patronate. CRONE as-
serts that "if the Arab conquests had not included Roman provinces, 
there would not have been an Islamic patronate of the type we know". 27 ) 

She points out coincidences between the late-Roman and the early Is-
lamic patronate and concludes that both were influenced by Hellenistic 
provincial practice where the patronate was regarded as a reward for the 
manumitter. 28) CRONE suggests that it could have been the first 
Umayyad caliph Mu'awiya (d. 60)29 ) who introduced this late-Roman pa-
tronate, because Mu'awiya, resided in Syria, was surrounded by a Byzan-
tine staff and had to handle the problem of integrating converts and new-
comers to Islamic society, the biggest share of them being freedmen. 

19) For the diverse meanings of walii' and mawlii see HEND GrLLI-ELEWY, 
"Aspekte", 126-130. 

20) For an introduction to the patronate see ROBERT BRUNSCHVIG, 
30-31; CRONE, "Mawla"; id., Roman law, 34-42. 

21 ) Ibid., 43-44. 
22 ) Ibid., 58. 
23 ) Ibid., 62. 
24 ) CRONE's arguments to this respect, though, are not convincing. See HAL-

LAQ, "Use and Abuse", 9-17. 
25 ) CRONE, Roman law, 64. 
26) Ibid., 77-78 and literature quoted there. 
27 ) Ibid., 78. 
28 ) Ibid., 78 and 84-86. 
29 ) The year of death of Muslim scholars and caliphs will always be given ac-

cording to the Islamic calendar. 
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CRONE suggests that it may have been for this purpose that Mu'awiya in-
troduced the Roman patronate. 30) 

To be sure, the supposedly late-Roman features of walii' were already 
gone in classical Islamic law, but still traceable in what CRONE calls "pre-
classical" law. 31 ) As mentioned already, in classical law walii' is considered 
to be a kinship tie which implies that the patron is supposed to inherit as 
the last agnate (a?aba) of his client. The patronate cannot be bought, 
sold or given away. It cannot be inherited like a normal piece of property 
and it is not possible to renounce it. 32 ) CRONE detects a very different 
situation in "pre-classical" law and describes it as follows: Walii' was not 
regarded as a kinship tie but simply as a residue of ownership. It could be 
alienated, inherited like property and renounced. Normally, the patron 
was not regarded as an agnatic heir. He was excluded from succession by 
every relative of the client, however remote. 33 ) At the end of the first cen-
tury, the lawyers started reshaping the institution of walii' because the 
relationship of dependence was now considered to be an insult to converts 
and freedmen. Contractual patronate over free converts became mostly 
forbidden. It was due to this reshaping that walii' retained once again the 
tribal look of a ficticious kinship tie, something it did not have in the be-
ginning.34) So far CRONE's theory, the consistency of which will be tested 
now on the basis of the example of tasyib. 

30) CRONE, Roman law, 90-91. According to HALLAQ "Use and Abuse", 7 and 
9, however, the function of wali:i' had not been integrating converts and newcomers 
into Islamic society. He emphazises that the patronate upon freed slaves (wali:i' al-
'itq) has nothing to do with regulating the status of non-Arab outsiders because 
slaves already were members of Islamic society. As to the very different contrac-
tual patronate (wali:i' al-muwi:ili:it), this institution "may, but does not necessarily, 
involve converts". As will be seen in the end of this article, Mu'awiya could not 
have been be responsible for introducing the patronate, anyway. 

31 ) In CRONE's opinion, "pre-classical" Islamic law is preserved in the law of 
the Iraqi schools and in "early l],ad"ith" (Roman law, 23 and 26-27). 

32 ) Cf. ibid., 36-40. 
33 ) Ibid., 79-84. 
34 ) Ibid., 91. CRONE developed the theory that many features of Islamic law 

which have a tribal appearance had actually been reshaped by lawyers who were 
hostile to the U mayyad dynasty and to their introduction of foreign elements into 
Islamic law. The seemingly tribal elements are, therefore, held to be later than the 
Umayyad practice and no indication for continuity between tribal and Islamic 
law. Cf. CRONE, "Jahili and Jewish Law", 154-155. 
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4. Tasy'ib: Crone's view 

A slave who is freed unconditionally is called sii'iba (pl. sawii'ib ). He is 
released without restraints and free to go wherever he wants. His manu-
mitter renounces the patronate and the freedman can choose another pa-
tron if he wants to. 35) Most of the later Muslim lawyers disapprove of the 
practice of tasy'ib. 36) 

According to CRONE, rejection oftasy'ib represents a later stage in the 
development of Islamic law. In the beginning, things were different and it 
had been possible for the manumitter to renounce the patronate. 37 ) This 
she attributes to the influence of late-Roman practices upon early Is-
lamic law. CRONE reconstructs the history of unconditional manumission 
in Roman and Islamic law as follows: 

Freeing a slave without claiming his patronate was not allowed in clas-
sical Roman law. But it became possible in late-Roman law under the in-
fluence of the Greekparamone (which means: remain by). In the Hellen-
istic world, paramone was the usual relationship between freedman and 
manumitter. The slave- who was adopted by his master- had to serve the 
master and gained full freedom on his death. In time, adoption became 
unusual and the institution transformed into a sort of conditional manu-
mission whereby the freedman had to serve his former master for Reveral 
years. If he wanted to, the manumitter could renounce these paramonar 
obligations. After the Romans had conquered the Greek provinces, para-
mane and Roman patronate got mixed up. On a par with the renunciation 
of pa'ramonar obligations, people started to renounce the patronate. 
Under Justinian (527-65 A. D.), this provincial practice gained the status 
of Roman law. Then the Arabs conquered the Roman provinces, became 
acquainted with the provincial practice and introduced it into their legal 

35) The definition of tasy'ib in lisan al-'arab (I, 4 78) goes: wa-kana ar-ragulu 
idha a'taqa 'abdan wa-qala: huwa sa'ibun, fa-qad 'ataqa, wa-la yakunu wala'uhu li-
mu'tiqihi, wa-yada'u malahu l},aythu sha'a, wa-huwa lladM warada an-nah'i 'anhu 
(If a man frees his slave and says: "Your are a sa'iba", than he is free without his 
wala' belonging to his manumitter, and he can put his estate where he pleases [i.e. 
he is free to choose a new patron and bequeth his estate to him]. This is what has 
been forbidden). 

36) See, for example, AL-SHXFI'i, al-Umm, VI, 185-186 and AL·MARGHINAN'i, 
Hidaya, III, 271. Al-Marghlnanl quotes Abu l;Ianlfa by saying that tasy'ib is not 
allowed and wala' belongs to the manumitter. Then he and adds himself that re-
nunciation of wala' contradicts the text of the Qur'an. 

37) CRONE, Roman law, 81 and 91. 
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system. That is why in pre-classical Islamic law, renunciation of the pa-
tronate had been possible until the modification of the institution by Is-
lamic scholars. 38 ) 

Now, it seems that in pre-Islamic Arabia, tasy'ib of slaves was not un-
known.39) Why, then, could the institution known to the Islamic lawyers 
not be the continuation of this pre-Islamic institution 1 In the view of 
CRONE, the reason is that in pre-Islamic Arabia tasy'ib meant something 
different, that is, freeing a slave "without stipulations of further ser-
vice" :W) Freeing him without claiming his patronate and his inheritance 
(as it is the case in Islamic law) was, in her words, "something new remi-
niscent of the Roman patronate" which had been introduced by 
Mu'awiya.41 ) Her argument for interpreting the pre-Islamic institution in 
the way she does is that animals, too, were freed by exempting them from 
further services, "and tasyib of slaves must surely once have been the 
same". 42 ) 

According to CRONE, there was thus an old-Arabic phase (tasyib as re-
nunciation of paramonar service) which passed with Mu'awiya into the 
"pre-classical" phase (tasy'ib as renunciation ofpatronate) and from the 
second century onwards into the "classical" phase (tasyib forbidden). 
Whether this view is tenable or not, we will see after the analysis of the 
traditions. 

In order to support her theory of late-Roman influence on the early 
Islamic walri', CRONE makes a sharp distinction between an early "pre-
classical" doctrine and a later "classical" doctrine. To both doctrines she 
attaches the proper al],ad'ith deciding, thereby, from the content of a tradi-
tion whether it is older or younger. Following ScHACHT's above men-

38) Ibid., 64-67 (paramone in the classical world) and 84-85 (parallels between 
late-Roman and pre-classical Islamic law). 

39 ) The sources for tasy'ib of slaves in pre-Islamic Arabia are scarce, but we 
have some indications for its existence. As a concrete example for tasy'ib in pre-Is-
lamic times, the sources mention the case of Salim. Since the Salim tradition exi-
sted in the middle of the firstcentury(seebelow, 53 ff.),it is probable that the tasy'ib 
of Salim actually happend. Islamic lawyers did not doubt that in the "jiihil'iya" 
slaves were freed sii'ibatan. This is made clear by the Ibn Mas'ud tradition where 
tasyib is called a pre-Islamic practice ( cf. below, 60). See also AL-'fABARi, Tafsir, 
XI, 116-132 and AL-ZURQANi,Shar1z, IV, 125. Of. JunA, Mawiil'i, 24. In addition, 
my analysis of the traditions enable conclusions to be drawn regarding tasyib be-
fore Islam (see below, 68). 

40) CRONE, Roman law, 67. 
41 ) Ibid.,85. 
42 ) Ibid., 68. 
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tioned "rule of thumb'; she assumes that traditions of the Prophet, the fia-
l],aba and mainly of the tabi'un are spurious anyway. In addition, she holds 
that traditions which admit tasy'ib purport the "preclassical" doctrine. 
So, they must be the older ones. Traditions which disapprove are 
to be the "classical" ones and thus generally younger. 43 ) This is not a very 
safe method of dating traditions because it takes a relative chronology 
which is based on the matn as the starting point for judging the authen-
ticity of al],adith. 

Dating al],ad'ith mainly by their content is so very problematic because 
the meaning of a tradition is not always clear. If the interpretation of a 
tradition happens to be wrong, also its dating, based on this interpre-
tation, will be incorrect.44 ) In many cases, for example, it is hardly pos-
sible to decide whether a l],ad'ith is pro or contra tasy'ib. This is, to my 
mind, due to the fact that many early Muslims were more interested in 
the practical need of distributing the estate of a deceased sa'iba than in 
deciding whether or not this kind of manumission should be allowed. I 
will come back to this point later. 

If we try to interpret the traditions regarding permission or prohi-
bition oftasy'ib, .we find three main possibilites. 45 ) First, the manumitter 
renounces the walii' and the sii'iba chooses a patron of his own, which 
means that tasyib is fully recognised (CRONE's "pre-classical" doctrine). 
Secondly, the patronate belongs to the manumitter in all circumstances, 
which means that tasy'ib is not admitted at all (the core "classical" doc-
trine). Thirdly, the manumitter renounces the patronate, but the sa'iba is 
not allowed to choose a patron and his patronate passes to the Muslims at 
large, which means that tasy'ib is only allowed on the part of the manu-
mitter (the weak "classical" doctrine).46) 

Things got more complicated when a sa'iba who was allowed to choose 
a new patron- tasyib accepted- died without having done so. To whom 
belongs his inheritance? The options given in the traditions are either to 
the Muslims at large47) or to the manumitter.48) If it is the manumitter 

43) See ibid., 81, and the notes given there. See also ibid., 91. 
44 ) Cf. MoTZKI's critical remarks with regard to ScHACHT's usage of such 

matn-based chronologies. MoTZKI, "Fiqh", 3. 
45 ) For the three groups see IBN RusHDINYAZEE, Bidiiyat, II, 439. 
46 ) Cf. CRONE, Roman law, 81 (references for the first group are given in note 

43, for the second group in note 44, and for the third group in note 45). 
47 ) See for example 1\BD AL-RAZZAQ, IX, nos. 16228 and 16235 

(both al-Zuhri). 
48) Ibid., no. 16236 (1\ta'). 
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who gets the inheritance, what does that mean? Receiving the inheritance 
(together with the responsibility for the blood-money) means, getting the 
patronate. It is true that the manumitter is allowed to buy and rescue 
slaves with that money if he wishes to do so, but the inheritance was given 
to him in the first place. Would this imply a subsequent refusal of tasyib 
when it was allowed initially? 

This confusing situation probably is the reason why CRONE quotes 
traditions in a quite arbitrary manner as evidence respectively for 
her "classical" doctrine (refusal of tasyib) and her "pre-classical" doc-
trine (acceptance of tasyib). In two cases, CRONE adduces one and the 
same tradition for both doctrines, the "classical" and the "pre-classical" 
one. 

One of these traditions deals with a certain Tariq b. al-Muraqqa' who 
freed a slave sa'bitan. The sa'iba died, whereupon 'Umar b. al-Khattab 
(d. 23) gave his inheritance to his manumitter Tariq. He refused to accept 
it, and 'Umar decreed that slaves should be bought and released with that 
money. 49) On the one hand, CRONE uses this tradition as evidence for the 
"pre-classical" doctrine: Tasyib is allowed. No patronate arises after 
manumission because the manumitter Tariq declared his slave to be 
sa'iba. Only because the sa'iba died without patron, the inheritance 
passes to Tariq despite his renunciation of the patronate. On the other 
hand, CRONE uses the tradition as evidence for the core "classical" doc-
trine: Tasyib is forbidden. The renunciation of the patronate by Tariq is 
void because he gets the inheritance. If he renounces it, slaves could be 
bought and released with that money. 50) 

One thing is for sure: In this tradition, the inheritance is awarded to 
the manumitter. When applying the tradition to the "pre-classical" doc-
trine, CRONE, obviously; stresses the fact that tasyib happened. Applying 
the tradition to the "classical" doctrine, she must have paid attention 
only to the fact that it is the manumitter who gets the inheritance. This 
confusion is a first indication of the fact that a clear differentiation be-
tween the two doctrines is missing and that the tradition should be inter-
preted differently. 51) 

49 ) Ibid., no. 16226. For the whole text and a detailed analysis of the Tariq 
l}ad'ith see below, 46ff. In some variants, it is not a "sii'iba", but "sawii'ib" who were 
freed. 

50 ) CRONE, Roman law, 81 and notes 43 ("pre-classical" doctrine) and 44 
("classical" doctrine). 

51) As will be argued below, 51. 
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In the second tradition which CRONE adduces as evidence for both 
of the two doctrines, the Medinense lawyer al-Zuhri (d. 124) expresses 
his opinion about a slave who is freed sii'ibatan. According to al-Zuhri:, 
the inheritance of the sii'iba and the obligation of paying blood-money on 
his behalf should be assigned to the Muslims at large and the manumitter 
should not get anything. 52) CRONE, first, holds this tradition to express 
the "pre-classical" doctrine because no patronate arises between manu-
mitter and freedman. 53) Then, she holds it to express the weak "classical" 
doctrine presuming that the sii'iba is not allowed to choose a patron of his 
own. 54 ) 

Because of the "incompleteness" of this tradition, one could indeed 
get the impression that al-Zuhri was of the same opinion as his pupil 
Malik who did not allow the sii'iba to choose a new patron though he did 
concede to the manumitter the right to renounce the patronate. Both 
scholars assigned the patronate to the Muslims at large, that is, to the 
state. If we take a close look to all traditions of al-Zuhri, however, we find 
out that al-Zuhri does allow the sii'iba to choose a new patron. He, there-
fore, endorses tasy'ib totally; and only if the sii'iba died without a new 
patron, he assigns the patronate to the Muslims at large. This is stated ex-
plicitely by Malik himself. 55 ) If at all, al-Zuhrr advocates the "pre-classi-
cal" doctrine. 5&) 

In my opinion, it is impossible to make any conclusive statements on 
the age of a ];,ad'ith by classifiying the traditions as "classical" and "pre-
classical" ones and claiming that the "pre-classical" ones are the older 
a];,iid'ith. The development of a doctrine should be reconstructed not by 
constructing a relative chronology based only on the textes of a tradition 
but by applying a combined analysis of the asiin'id and the mutun: the 
isniid-cum-matn analysis. 

52 ) 1\.BD AL·RAZZAQ, IX, no. 16228. 
53) CRONE, Roman law, 81, note 43. 
54 ) Ibid., 81, note 45. According to CRONE, this tradition is "ascribed to Zuhri, 

whereas, in my opinion, it is an authentic tradition. Cf. also below, note 119. 
55 ) Next to the tradition mentioned above in note 52, see also ABD AL·RAZ· 

ZAQ,Mu$annaf, IX, no. 16235 and X, no. 18426; MALIK B. ANAS,Muwat!a', chapt. 
38, no. 25; AL·ZURQANi, Shar!J,, IV, 125. 

56 ) A,_lso later Muslim scholars thought that al-Zuhri withheld the right of 
choosing a new patron from the sii'iba. Of. below, 65, note 128. 
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5. Tasyi:b: Results of the isnad-cum-matn analysis 

How does the isnad-cum-matn analysis work? First, all available ver-
sions of a tradition are to be collected;5 7) and second, the asiin"id of the 
versions are to be presented schematically in an isniid bundle. The bundle 
will reveal common transmitters- the so called "common links" ( cls)- in 
the different generations. By comparing the mutun of the versions and by 
enlisting meticulously their differences and common features, it will be 
possible to find out if the texts are really going back to the cls which ap-
pear in the isnad bundle or if one text or another is ascribed falsely to the 
authority. 58) 

What are the results of such an isnad-cum-matn analysis if applied to the 
traditions concerning tasyib? In what follows, I will analyze some traditions 
by detail, starting with two traditions ascribed to 'Umar b. al-Khattiib. 

'Umar b. al-Khatt(ib 

The Tariq tradition (see diagram 1) has just been mentioned in 
connection with CRONE's working method. It can be found in the pre-can-
nonical works of ABD AL-RAZZAQ,59) IBN ABi SHAYBA,60 ) SA'in B. MAN-
$UR61) and AL-SHA.Fr'i,B2 ) and in the later works ofiBN QuDAMA63 ) and 
AL-BAYHAQ!. 64 ) An analysis of the asiinid ofthis tradition shows that the 
oldest cl is the early Meccan scholar 'Ata' b. Abi Rabal;t (d. 114). 

Can we be sure that the tradition is really going back to 'Ata'? There 
are six transmitters of 'Ata's text: Ibn Jurayj (Mecca, d. 150), Abu Bishr 
[Ga'far b. lyas] (Ba:;;ra, d. between 123 and 131), Bistam b. Muslim 

57 ) Above all, if there are only few versions. If there are dozens, the important 
thing is not absolute completeness but the collection of versions with different 
asani:d. Once the independence of a version is obvious, it is not necessary to collect 
further texts which would prove the same thing. 

58 ) This combined analysis of asiini:d and mutun allows further-reaching 
results than a pure isnad analysis. For the isnad analysis see GAUTIER H. A. JuYN-
BOLL, "Society" and "Nii:fi'". For the isniid-cum-matn analysis see MOTZKI, "Quo 
vadis" and "Prophet" and GREGOR SCHOELER, Charakter. 

59) 1\.BD AL-RAZZAQ, Mu11annaj. IX, no. 16226. 
6°) IBN ABi SHAYBA,Mul/annaf, XI, no. 11481. 
61) SA'in B. MANI)UR, Sunan, III, no. 223. 
62 ) AL-SHAFTI'i, Shija, II, no. 683 and 684. 
63) IBN QuDAMA, al-Mughni:, VI, no. 4938, ll. 17-19. 
64) AL-BAYHAQi, Sunan, X, 300-301. 
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(Baf!ra), 'Uqba b. 'Abdallah (Baf!ra),65 ) and-with only onematn- Qays b. 
Sa'd (Mecca, d. 119) and Ibn Qatada [b. Di'ama] (Baf!ra, d. 117). Only one 
of them is a partial common link (pel), 66) namely Ibn Jurayj. His text is 
transmitted by 'A.bd al-Razzaq, Sufyan b. 'Uyayna and- with one matn-
by Sa'id b. Salim and Muslim. The other scholars are mentioned in single 
strands. 

According to GAUTIER H. A. JUYNBOLL, a single strand cannot be re-
garded as historical path of transmission of a !Jad'ith because it could 
easily be falsified by later scholars. Therefore, a cl who does not have sev-
eral pels among his pupils is not to be regarded as a real cl, but as a "seem-
ing cl" .67 ) Applied to the Tariq tradition, this would mean that not 'Ata', 
as a seeming cl, would be responsible for the tradition but his pupil Ibn 
Jurayj -who, by the way, according to this definition is a seeming cl too. 
But it is wrong to take single strands a priori to be spurious. 68 ) As will be 
seen, the analysis of the mutun corroborates the fact that 'Ata' is a real cl. 

As an example, I will give the translation of Ibn Jurayj's text which is 
transmitted by 'A.bd al-Razzaq: 

Ibn Jurayj told us and said: 'Ata' told me: "Tariq, the mawlii of Ibn Abi 
'Alqama, bought and released the [slave] family of a family which was 
moving to Syria. They went back to the Yemen." I [Ibn Jurayj] asked: 
"Did he release them unconditionally or did he release them in the 
normal way (sayyabahum au a'taqahum i'tiiqan) ?"He ['Ata] said: He 
released them unconditionally". He said: "Then they died and left 
sixteen or seventeen thousand dirhem. Tariq was written to [but] he 
refused to take their inheritance. Ya'la69 ) wrote on this to 'Umar. 
'Umar wrote to Ya'la that it [the inheritance] should be given to Tariq. 
If he refused to take it, then you, [Ya'la], should buy and release slaves 
with [the money]:' 

Each text has elements which do not apperar in the other texts. For 
example, all three versions of Ibn Jurayj's text - and only they - have a 

65 ) Bistam and 'Uqba are mentioned by IBN I.IAJAR, ]!fiiba, I, no. 808 and V, 
no. 440, respectively, without year of death. They must have been died between 120 
and 150, approximately. 

66) Pupils of cis who have several pupils themselves are "partial common 
links", according to the terminology of JuYNBOLL, "Nafi'", 211, which will be ap-
plied here. 

67) Ibid., 211 and214. 
68) On this point cf. MoTZKI, "Quo vadis", 48-54. 
69 ) On the person of Ya'la see below note 73. 
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whole "family of slaves" which is released. 70) In the versions of Abu Bishr 
and Bistam b. Muslim a "slave" 71 ) is freed and in the version of 'Uqba b. 
'Abdallah it is simply a "man". Only in the version of Qays and Qatata, 
'Umar writes that Tariq is most entitled to inherit from the sii/iba. There 
are also some details which appear in two or more different texts. The 
kunya of Tariq- Ibn al-Muraqqa'- is mentioned in the version oflbn Ju-
rayj,72) Abu Bishr and Bistam b. Muslim. A prolongated ending of the 
story - containing the numer of the bought and released slaves - appears 
in the versions of Abu Bishr and 'U q ba b. Abdallah. A person who is writ-
ing to 'Umar is mentioned in all variants exept in the one of Bistam b. 
Muslim. 73 ) 

Apart from these differences, the story in each version in the same. 
Such a pattern of differences and common features is very unlikely to 
have been falsified. We can imagine falsifiers inventing new asiinid for an 
existing text, what would lead to identical texts with different asiin"id. 14 ) 

70) The three versions are not identical. To give an example: Abd al-Razzaq 
has the family of slaves returning to the Yemen; according to Muslim and Sai'd 
b. Salim the family of slaves originated in the Yemen; in the version of Sufyan 
b. 'Uyaina the Yemeni tic motive is missing altogether. In two versions (of Ibn 
'Uyaina and Muslim/Sa'id) it is said that the inheritance goes to the heirs of'fariq. 
The differences show that the versions are transmitted independently from Ibn 
Jurayj and that Ibn Jurayj is a real pel although his pupils are no pels themselves. 

71 ) In the text of Abu Bishr as found in Ibn Qudama, though, (see above, note 
63), Tariq freed "sawa'ib". Ibn Qudama cites this text (without the upper part ofthe 
isnad) from Sa'id b. Mansur- Hushaim- Abu Bishr. Normally, his quotations from 
Sa'id are identical with the text in Sa'id's Sunan, but here, we have many diffe-
rences down to the name of Abu Bishr himself who in Ibn Qudama appears as 
"Bishr". 

72 ) At least in two variants oflbn Jurayj's text, namely the one oflbn 'Uyaina 
and the one of Muslim and Sa'id b. Salim. Abd al-Razzaq does not mention it. 

73 ) In the version of 'Uqba b. Abdallah, the writer is the governeur ofMekka. 
In other versions he is the governeur of the Yemen. He is called either Ya'la (in A.bd 
a!-Razzaq's version oflbn Jurayj) or Ya'la b. Umayya (in the version of Abu Bishr) 
or Ya'Ia b. Muniya (probably a mistake of copying, in the version of Qays and 
Qatada). 

74) This is nothing strange from the second half of the second century on-
wards. Pupils of Malik b. An as, for example, often cite Malik's text almost identi-
cally. But in the first century, the versions normally differ considerably from each 
other. If (nearly) identical versions are ascribed to different authorities, we can 
conclude that one version is the copy of the other. In such a case, the attribution to 
one of the two authorities would be falsified or at least defective. The isnad-cum-
matn analysis thus can be used as a method to detect spurious traditions. For an 
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But it is not conceivable that, in addition, the falsifiers should have con-
structed a special matn for each new transmitter. In the case of cls, these 
skilled falsifiers would as well have followed the unwritten rule that all 
versions of a cl have to have some elements in common which are not tur-
ning up in the versions of other transmitters. The pattern is no speciality 
of the versions of the Tariq tradition but it is inherent in almost every tra-
dition. This shows definitely that the pattern did not come about by fal-
sification. It has to be regarded as a structure which took shape during 
the transmission process. 

Because of the differences of the five versions of 'Ata's text, we can con-
clude that the versions are independent. Their joint features are, therefore, 
due to their origin from a common source. What can this source be other 
than He is responsible for passing on at least the basic elements of the 
story which are shared by all versions. Namely: A letter is written to 'Umar 
asking for an advice on the inheritance of a sii'iba freed by Tariq. In his ans-
wer, 'Umar writes that the inheritance should be given to Tariq. 

'Ata' does not name any authority for the Tariq tradition. ScHACHT 
andJuYNBOLL hold the cl to be the person who is responsible for thematn 
and the older part of the isniid.75 ) Looking at tradition, it might 
seem that in this case their assumption could be correct. In the material I 
went through, is the only transmitter of this ]J,ad"ith. Therefore, we 
cannot check out if transmitted an older circulati:ng tradition or if 
he invented the text. At least, we cannot check this out by way of a com-
parison of texts. But taking into account the findings ofMOTZKI concer-
ning there is no reason to assume a priori that invented the 
whole story. can be regarded as a reliable scholar who makes much ef-
fort to be accurate in transmitting. 76 ) It ist not at all likely that such a 
scholar made up a whole tradition about 'Umar. More probably, 'Ata' 
transmitted an 'Umar tradition which was circulating around the turn of 
the century. 

example of such a defective tradition see MrTTER, Patronat, 135-136. It concerns a 
version of the Barira tradition which is the basis of the institution of walil. Of 
below, note 132. 

75 ) ScHACHT, Origins, chapt. 4, especially 172; JuYNBOLL, "Nii:fi'", 210. For 
JUYNBOLL, it has to be a real cl who is regarded as responsible. 

76) At least in the material provided by Ibn Jurayj in the of 'Abd 
al-Razzaq. For example, 'Ata' sometimes confesses frankly that he does not 
remember well who told him a l;,ad'ith (MOTZKI, Anjange, 84), and sometimes he 
transmits indirectly from 'A'isha although in other cases he asserts transmitting 
directly from her (ibid., 136). Frequently, 'At a' mentions his sources only after an 
explicit question of his pupils ( Ibid., 97 ff. and 105-6 ). Obviously, it was not necessary 
for him to mention them always because in his time, the ra'y of a scholar was authoritative. 
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Turning now to the content of the Tariq J;adith, we can safely pre-
sume that the deceased sii'iba left no agnatic relatives. Otherwise, they 
would inherit in the first place, according to the Islamic law of inheri-
tance.77) Presumably, there was no new patron either, because Tariq who 
was reluctant to accept the inheritance of his freedman did not mention 
any. Would we not expect him to have done so if there were any? Presu-
ming that the sii'iba left no new patron, resolves also the otherwise ex-
isting inconsistency that, first, tasyib obviously had been accepted and 
that it subsequently must have been declared invalid by 'Umar who, pas-
sing over the new patron, awarded Tariq the inheritance. More probably, 
the situation was as follows: There was no patron who cold have taken the 
inheritance and, so, someone else had to be found who would receive it. 
The problem was resolved by declaring the manumitter to be the one in 
charge. 'Umar did not want to decide about the question whether tasyib 
was or was not be allowed. He had to resolve a practical problem, which he 
did. Implicitly, he accepted the tasy'ib performed by Tariq. 78 ) It was only 
because the sii'iba died without any heirs that the manumitter was asked 
to take the inheritance. 

Most probably, 'Ata' took the tradition as a pro-tasyib tradition, ac-
cording to his own opinion that a sii'iba may choose a new patron and that 
his inheritance only passes to his manumitter if he dies without a new pa-
tron. 79 ) Later jurists, however, seem to interpret this tradition rather in 
the sense of rejecting tasy'ib. 80) 

The second l;adith of 'Umar which I would like to analyze in some de-
tail is the one concerning Salim b. Ma'qil (see diagram 2). Salim had been 
the slave of a woman ofthe anljiir who freed him in pre-Islamic times as a 
sii'iba whereupon he took Abu I.Iudhayfa as his patron.81 ) When Salim 

77 ) The inheritance is distributed as follows: If there are Qur'anic heirs like a 
mother or a daughter, they inherit their shares of the estate. The rest (or the whole 
estate, if there are no Qur'anic heirs) goes to the agnates of the deceased mawlii. If 
there are no agnates, the patron is in titled to inherit (the whole estate or the rest of 
it after deduction of the shares). At least, if he is regarded as an agnatic heir, at all. 
If he is regarded as the last heir of his mawlii, he would be excluded even by there-
motest relative. This doctrine did not gain acceptance in classical Islamic law. For 
the two doctrines -patron as agnatic heir or last heir- cf. MrrTER, Patronat, 145ff. 

78 ) This is corroborated by the fact that later lawyers as 'Umar's son 'Abdallah 
and as 'Ata' did accept tasy"ib too. Cf. below, 58 and 62. 

79) See 'ABD AL-RAZZAQ, Mu11annaj, IX, no. 16151. 
80 ) Cf. below, 57. 
81 ) Abu I.Iudhayfa seems to have been the husband of this an11iir"i woman. See 

IBN l.IAJAR, II, 56 and IBN SA'D, 'J'abqiit, III, 86. 
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died in the battle ofYamama (in the year 12), according to most authori-
ties, his estate was given by 'Umar b. al-Khattab to the an-Jiiri woman or 
to her descendants with the provision that, if they were not willing to 
keep it, it should pass to the public treasury. 

The Salim J;,adith is mentioned by 1\.Bn AL-RAZZAQ,82 ) IBN ABi 
SHAYBA,83 ) SA1;1NUN,84) AL-DARIMi,85) IBN SA'n,86) AL-SH.A.Fr'i,87 ) AL-
BAYHAQi88) and IBN QunAMA.89) It is going back to five authorities who 
lived at the end of the first century. These authorities are Mul,lammad b. 
Sirin (Baf;!ra, d. 110)- who is the only cl in the first generation of trans-
mitters- 'Amir al-Sha'bi (Kiifa, d. 103), 'Abdallah b. Shaddad b. al-Hadi 
(Kiifa, d. 81 or 82), 'Abdallah b. Wadi'a b. Khidam (Medina, d. 63)90) and 
'Urwa b. al-Zubayr91 ) (Medina, d. 94 or 99). Furthermore, there are three 
Medinense transmitters of the first decades of the second century: al-
Zuhri (d. 124), Abu l-Zinad (d. between 130 and 132) and Abu 'fawala 
'Abdallah b. 'Abd al-Ral,lman b. Ma'mar (d. 134). 

Here is the text of the longest version of the Salim tradition, the one of 
'Abdallah b. Wadi' a b. Khidam which is transmitted by al-Bayhaqi: 

Salim, the mawla of Abu I,Iudhayfa, had been the mawla of a woman of 
us whose name was Salma hint Yu'ar.92 ) She released him in thejahiliya 
as a sa'iba. When he was wounded [and killed] in [the battle of] Ya-
mama, [the question of] his inheritance was presented to 'Umar b. al-
Khattab. He sent for Wadi' a b. Khidam and said: "This is the inherit-

82 ) 'ABD AL-RAZZAQ, Mu$nnaf, IX, nos. 16232, 16233 and 16237. 
83 ) IBN ABi SHAYBA,Mu$annaf, XI, nos. 11482 and 11559. 
84 ) II, 558-599. 
85) AL-DARIMi, Sunan, II, no. 2983. 
86 ) IBN SA'D, '.['abaqat, III, 86 and 88. 
87 ) AL-SHAFI'i, Umm, IV, 133, l. 6ff. 
88 ) AL-BAYHAQi, Sunan, X, 300, ll. 14-19. 
89 ) IBN QuDAMA, Mughn'i, VI, no. 4938, l. 23ff. His version has no isnad and, 

therefore, does not serve for dating the Salim }J,ad'ith. 
90) According to al-Waqid'i (IBN I;[AJAR, Tahdh'ib, VI, no. 132), 'Abdallah b. 

Wadi' a died at the day of al-I:Iarra. This battle took place in the year 63 (WELL-
HAUSEN, Reich, 97-98). 

91 ) 'Urwa b. al-Zubayr is mentioned by al-Bayhaq'i without any matn as trans-
mitter of this }J,ad'ith. 

92 ) Different names of the an$iir'i woman are current. In the version of 'Abdal-
lah b. Shaddad, the woman is called 'Amra. In the version of 'Abdallah b. 'Abd al-
Ral,l.man b. Ma'mar she is called 'Amra hint Yu'ar. In the version given by Ibn Qu-
dama without an isnad, the woman has the name Lubna hint Yu'ar. More versions 
of the name are given in IBN I;[AJAR, 1$iiba, II, 56, ll. 15-18. 
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ance of your mawla and you are most entitled to it." He [Wadi' a] said: 
"Commander of the Faithful, God already gave us enough for him [that 
is, in form of a reward in the hereafter]. Our companion did release him 
as a sa'iba and we do not want to take something from him"- or he said: 
"steal". And so, 'Umar gave it [the inheritance] to the public treasury. 

The versions of all authorities have their own typical characteristics. 
For example, only in the above translated version of 'Abdallah b. Wadi' a, 
Wadi' a b. Khiddam- father of 'Abdallah and heir of the an-$iir'i woman- is 
speaking with 'Umar, and only in this version is it said that the slave had 
been freed in pre-Islamic times. 93 ) In the text of 'Abdallah b. Shaddad, 
not only the order ofthe elements is different, but the story has a very dif-
ferent ending: after the rejection of the inheritance by the heirs ofthe an-
-$iir'iya, it is not the public treasury who gets the money but the mother of 
Salim. The cl Mub.ammad b. Si:rin has a short version and even does not 
name 'Umar. 94) Also al-Sha'bi has a short version with an unusual formu-
lation of 'Umar's decision. 

The three younger versions, too, have special characteristics. Al-Zuh-
rl's short version mentions that Salim was adopted by Abu I,ludhayfa. Ac-
cording to Abu 'fawala (who has a long, but problematic, version), it was 
not 'Umar but Abu Bakr who decided about the inheritance. 95 ) Abu 
1-Zinad has a very short version but, nevertheless, the. wording is diffe-
rent from the wording of the other versions. 

Such differences are an indication of the independence of each ver-
sion. We can conclude, therefore, that the versions go back to the autho-
rity given in the asan'id. But here again, the essence of the story in each 

93 ) Such details normally appear in traditions which are transmitted in the 
family of a person who has been involved in the story. In SCHACHT's opinion, a 
"family isniid" has to be regarded as spurious (see Origins, 170). But in cases when 
we have a tradition transmitted by both, the family of an acting person and scho-
lars not belonging to that family, the analysis of the mutun often shows that the 
version with the family isniid is even old and reliable as are the other versions. Cf. 
MITTER, Patronat, 153. 

94 ) There are three versions of the text ofMul)ammad b. Sirin. They are trans-
mitted by Ayyub ('ABD AL-RAZZAQ, Mu11annaj, IX, no. 16232 and IBN SA'D, 'f.'aba-
qiit, III, 86), Hisham (IBN ABi' SHAYBA, Mul!annaf, XI, no. 11482) and Salama b. 
'Alqama and Isma'll b. Ayyub with one matn (AL-BAYHAQi', Sunan, X, 300, ll. 
ll-13). The three versions are very similar but their common elements are formu-
lated quite differently. This means that the versions are independent from each 
other but have a common source, namely Ibn Sirin. 

95 ) This is likely to be a transmitting error, possibly caused by the fact that the 
battle of Yamama, in which Salim died, took place under the reign of Abu Bakr. 
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version is the same and there are common elements shared by different 
versions. This points to the fact that there has to be one source common 
to all versions. What is this source 1 

In contrast to the tradition of'fariq which (by means of a comparison 
of the mutun) cannot be traced back further than to the tiibi' Ata', here 
we have a tradit_ion which is transmitted by six scholars of the generation 
of the tiibi'un: Abdallah b. Wadi' a and Abdallah b. Shaddad who died be-
fore the year 100 and Mu.l;!ammad b. Sirin, al-Sha'bi, al-Zuhri and Abu 
1-Zinad who died afterwards. 96 ) We can rule out the possibility that the 
common source of all versions might be the short version of the cl Ibn Si-
rin. The comparison of the mutun could prove the textual independence 
of the older versions of Ibn Wad'ia and Ibn Shaddad, although they are 
single strands. We cannot exclude, however, the possibility tha,t the youn-
ger versions may be based in one way or another on the two older texts of 
Ibn Wadi' a and Ibn Shaddad. Their wording speaks against a direct copy-
ing, but it is probable that different versions of the older texts were cur-
rent in Medina and in Iraq and were adopted subsequently by younger 
scholars who did not name their sources. 

In view of the fact that so many different versions of this 'U mar tra-
dition were current at the end - and two of them even in the middle - of 
the first century, it is probable that they are reflecting a historical 
event. 97 ) The tradition, and with it the legal problem, would then go back 
to a much earlier time than CRONE suggests for the "classical" (and even 
for the "pre-classical") doctrine. 

96 ) The other two transmitters have to be left out. Of 'Urwa b. al-Zubayr, I 
have no text, and Abu 'fawiiJa is no tabi'. His text is not likely to be independent, 
anyway. Of. MITTER, Patronat, 235-236. 

97 ) The source ofthe detailed tradition of 'Abdallah b. Wad!' a surely is his fat-
her, Wad!' a b. Khaddam, who is not mentioned in the isnad but in the matn. He is an 
eyewitness to the ruling of 'Umar. The source of the tradition of 'Abdallah b. Shad-
dad is not that obvious. According to IBN l;IAJAR, Tahdh"ib, V, 251, Ibn Shaddad 
transmitted directly from 'Umar who died in the year 23. If it is correct that Ibn 
Shad dad died in the year 81 at the day of the battle ofDujayl (ibid., 252), and if he 
was about 15 years old when 'Umar died, he would have been past 70 on Dujayl day. 
This would probably be too old for fighting. But even if Ibn Shaddad heard about 
the ruling of 'Umar from somebody else, this other person is not likely to be 'Abd-
allah b. Wad!' a or his father. There are too many differences between the traditions 
of Ibn Shaddad and Ibn Wadi' a. Probably, the informant of Ibn Shaddad came 
from the family of Salim, because it is mentionend in Ibn Shaddad' s tradition that 
'Umar gives the inheritance to the mother of Salim after the rejection of the inhe-
ritance by the family of Wad!' a. 
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At first sight, this tradition seems to reject tasyib. That is why, accor-
ding to CRONE, it is a late tradition which expresses the "classical" doc-
trine: "the manumission is valid, but the renunciation [of the patronate] 
is void" .98 ) Apparently, the new patron of Salim, Abu Budhayfa, has no 
right to inherit although he presumably had been responsible for Salim. 
He even adopted Salim as his son and married him to a woman of social 
standing.99 ) Nevertheless, 'Umar gave the inheritance of Salim to (the 
heirs of) the anl!iir"i woman who manumitted him. Seen this way, it would 
mean that 'Umar did not accept tasyib. 

Things change, however, when we consider the fact that Abu Bu-
dhayfa himself died on Yamama day. 100) So there was no new patron. We 
cannot be totally sure, however, whether or not there were agnatic relati-
ves of Abu Budhayfa who would as his heirs have taken the inheritence of 
the freedman101)- always presuming that there were no agnatic relatives 
of Salim himself who would inherit in the first place. 102) But we can ask 
the same question as in the case of Tariq: Could the heirs of the anl!iiriya 
not be expected to mention agnates of the new patron Abu Budhayfa if 
there were any, because after all they themselves did not want to take the 

Very probably, Abu Budhayfa did not have a son, because 
otherwise he may not have adopted Salim. 

If Abu Budhayfa had left agnates and 'Umar notwithstanding gave 
the inheritance to the family of the manumitter this indeed would 
amount to a refusal of the legal consequences oftasyib. But if there were 
no agnates, the situation would be the same as in the tradition of Tariq. 
That is: A sii'iba died without relatives and without a new patron (or fa-
mily of his), and somebody had to be found who would take his inheri-
tance. Tasyib, then, would be regarded valid as long as no problems ap-
pear because of missing heirs. Either way, we may take it for granted that 

98) CRONE, Roman law, 81 and note 44. 
99) IBN SA'D, '{'abaqiit, III, 86. 

10°) Ibid., 85; IBN If:AJAR, II, 57, I. 24. 
101 ) A woman, as a rule, cannot inherit the estate of a deceased mawlii if it is 

not her own maulii. After the death of a patron, the walii' and the right to inherit 
always passes to the so called "kubr" which is the next male agnate of the patron. 
Cf. CRONE, Roman law, 82-83 and MrTTER, Patronat, 292-293. 

102) The fact that Salim left no agnates is indirectly confirmed by the tradition 
of Ibn Shaddad in which it is stated that Salim's mother got the whole estate. If 
Salim had have left agnates, his mother only would have inherited the Qur'anic 
third and not the whole estate. Ibn Shaddad is the only scholar who has this ele-
ment. Therefore, we have no possibilty to prove the authenticity of it. 
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'Umar had an inclination to assign the resonsibility for the sii'iba to his 
manumitter- be it always or just in case of the absence of a new patron. 
What we have, therefore, is a tradition of 'Umar in which a clear link is 
made between the manumitter and the inheritance of the sii'iba. 

In the works of later scholars, the traditions of Salim and Tariq nor-
mally appear in the context of traditions which reject tasyib and assign 
the patronate to the manumitter. IBN QuDAMA 103) (d. 620), for example, 
cites both traditions after having mentioned various traditions to the 
effect that the patronate always belongs to the manumitter, and one tra-
dition oflbn Mas'ud who proclaims that Muslims should not free slaves as 
sawii'ib. 104 ) IBN QunAMA adds a tradition of b. al-Mu'tamir 
(d. 133) who says that, according to 'Umar and Ibn Mas'ud, the inheri-
tance of a sii'iba belongs to his manumitter. Most probably; by naming 
'Umar, b. al-Mu'tamir had the traditions of Salim and Tariq in his 
mind. 

AL·BAYHAQi105 ) (d. 428) mentions the traditions of Salim and Tariq 
in the same context. He starts the chapter on tasyib with the Barira 
tradition which says that the Prophet assigned the patronate to the 
manumitter, 106 ) afterwards listing several versions of the traditions of 
Salim and Tariq without touching on the problem of whether or not there 
was a new patron, suggesting thereby that the patronate in all circum-
stances belongs to the manumitter and tasyib is not allowed. In the fol-
lowing chapter, AL-BAIHAQI collects traditions of 'Umar and his son on 
the religious merit of refusing the inheritance of a sii'iba if tasyib was 
allowed. 107) 

The fact that in later works tasyib was forbidden108 ) does not necessa-
rily mean that in an earlier period, tasyib was forbidden too, and that the 

103) IBN QuDAMA,Mughni, VI, no. 4938. 
104) For analysis and interpretation oflbn Mas'ud's tradition see below, 60f. 
105) AL-BAYHAQI, Sunan, X, 299-302. 
106) On the Barira tradition cf. below, 65. 
107 ) For the tradition of Ibn 'Umar, see below, 58 f. The tradition of'Umar b. 

al-Khattab is mentioned in Abd al-RazzAQ, IX, nos. 16229 and 
16574-75; IBN AB'i SHAYBA, XI, no. 11475; AL-DARIMi, Sunan, II, no. 3119; AL-
BAYHAQi, Sunan, X, 301; IBN QuDAMA, Mughni, VI, no. 4938. In this tradition, 
'Umar is said to have declared that (alms) and sii'iba are for their day (of 
resurrection)" - meaning that one should not profit from them in the present 
world. The cl of that tradition is Abu 'Uthman al-Nahdi (d. 75,95 or 100; cf. IBN 
ij:AJAR, Tahdh'ib, V, no. 546). This tradition is discussed more detailed in MITTER, 
Patronat, 242-243. 

108) See also AL-MARGHINANi, al-Hidiiya, III, 271, citing AbU I_Ianifa. 
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traditions of Salim and Tariq should be interpreted as prohibiting tasy"ib. 
To the contrary, I think that tasy"ib in the beginning was practised and 
only later became forbidden. So far, I agree with CRONE. But, as the da-
ting of the traditions has shown, the right (or duty) of the manumitter to 
inherit the estate of his sa'iba- for CRONE an indication for the rejection 
of tasy"ib -gained acceptance much earlier than she assumes. 

To my mind, however, it is wrong to approach the traditions by asking 
whether or not according to them tasy"ib is allowed. If we do, we will get a 
distorted impression of the legal situation because this, obviously, was 
not the question early lawyers and caliphs primarily dealt with. They 
were confronted with a situation in which tasy"ib was practised, and their 
main concern was to find someone responsible for paying the blood-
money109) and, first of all, for taking the inheritance of the freedman. If 
we look at the traditions this way, many of the seeming inconsistencies 
disappear, as has been shown with the traditions of Tariq and Salim. 

Now, the juridical content of two traditions of the 'Abdallah b. 
'Umar (d. 74) and 'Abdallah b. Mas'ud (d. 32) will be analyzed, 110) starting 
with the tradition of Ibn 'Umar. 

'Abdallah b. 'Umar and 'Abdallah b. Mas'ud 

'Abdallah b. 'Umar b. al-Khattab (d. 74) is said to have practised 
tasy"ib. When he inherited the estate of his deceased sa'iba, he did not 
want to keep it and spent it for freeing slaves.l 11 ) If we try to interpret 

109) An early example for a tradition dealing with the problem of the blood-
money on behalf of a sii'iba is an 'Umar tradition which I call the "arqam-tradi-
tion". In this tradition we are told that a sii'iba injured somebody and 'Umar held 
no one responsible for paying the blood-money because there was no new patron 
and the manumitter was not known. 'Umar said further that if the sii'iba would 
have been the injured one, blood-money should have been paid for him. The inju-
red party, not being happy with 'Umars decision, compares the sii'iba with an ar-
qam-snake. This tradition surely existed in the time of Sulayman b. Yasar (d. 104 
or 107) and perhaps is going back to a historical event. See MITTER, Patronat, 
238-242. 

110) Probably, the two traditions are authentic. For a short isniid-cum-matn-
analysis see notes Ill and 113. 

111 ) I have three versions of this tradition- a long one and two short ones. In 
the long version it is Ibn 'Umars father, 'Umar b. al-Khatj;ab, who has manumitted 
the sii'iba. The inheritences of the sii'iba is given to Ibn 'Umar who rejects it, but 
his brother is willing to take it, and Ibn 'Umar agreed. In the two short ver-
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this tradition as to whether tasyib is allowed or forbidden we have to face 
a contradiction. On one hand, tasyib was practised by Ibn 'Umar which 
means that he renounced the patronate and with it the right to inherit. 
That is, why CRONE classifies the Ibn 'Umar tradition as "pre-classical". 
On the other hand, Ibn 'Umar received the inheritance after the death of 
his sii'iba. Getting the inheritance normally means being the patron. Does 
this imply that Ibn 'Umar's tasyib and his renunciation of the patronate 
was declared void afterwards? (For the same reason CRONE classifies the 
Tariq and the Salim tradition as classical). I do not think so. 

If we read the tradition in another way, we find it more consistent. The 
important thing was finding a person who would be responsible for the 
freedman and his estate. Ibn 'Umar released asii'iba who presumably died 
without leaving relatives or a new patron. So, who should take his inherit-
ance (and pay the blood-money if there were still a pending claim)? The 
only responsible person one could think of was Ibn 'Umar. It could have 
been the government too, but as far as I see, the early Muslims tended to 
hold the manumitter responsible.l 12 ) Ibn 'Umar, therefore, got the in-
heritance which does not mean that his tasyib was declared void (his re-
jection of the inheritance was even held up as an example) but which 
simply means that there was nobody else who could be responsible for the 
freedman. This implies, however, that there was a certain tie between the 

sions, the elements of the father and the brother of Ibn 'Umar are missing. Compa-
red to each other, also the short versions have quite different a wording and order 
of elements. There is no textual dependence between the three texts. But despite 
all differences, the essence of the story (as given above in the text) is the same in all 
three versions. This means that the textually independent versions have to have a 
common source. This result fits the evidence of the isniid bundle which shows in-
dependent asiin'id comming together in the cl Ibn 'U mar. The long version is trans-
mitted by Ibn Hubayra from Ziyad b. Nu'aym (d. 95) from Ibn 'Umar (AL-BAY-
HAQI, Sunan, X, 302, ll. 6-11). One of the short versions is transmitted by 
Sulayman al-Tayml from Bakr b. 'Abdallah al-Muzan1 (d. 106) from Ibn 'Umar 
('ABD AL-RAZZAQ, Muo$annaf, IX, no. 16231; IBN ABi SHAYBA, Muo$annaf, XI, 
11476; AL-BAYHAQi, Sunan, X, 302), the other one by 'All b. Zayd b. Jud'an from 
'Ammar (d. about 100, probably) from Ibn 'Umar (ABD AL-RAZZAQ, Muo$annaf, 
IX, no. 16230). Ziyad b. Nu'aym claims to be an eyewitness to the event described 
by him in the long version. Perhaps, the transmitters of the short versions are re-
fering to the same event, but the differences of their texts show that their source is 
not Ziyad's tradition. They might have heard the story from Ibn 'Umar after-
wards. 

112 ) In contrast to lawyers from the end of the first century onwards. Cf. 
below, 63. 
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freedman and his former master which could not be broken up so easily 
even if the slave was freed as a sa'iba. 

The tradition of Ibn Mas'ud (d. 32), too, can be interpreted in this 
sense. Ibn Mas'ud is said to have given the inheritance of a sa'iba to the 
manumitter, adding in some versions that Muslims should not practice 
tasytb. 113 ) We have to assume that the freedman died without leaving 
relatives and in all probability without having a new patron. 114) It is true 
that Ibn Mas'ud in some versions of this tradition rejected tasy"ib by say-
ing that tasy"ib was practised in pre-Islamic times and should not be prac-
tised by Muslims. But even if this statement was part ofthe original text, 
which is not sure, 115 ) we do not have to conclude that the performed tasy"ib 

113) For this tradition, I know of seven transmitters of the first century origi-
nating from different geographical regions: Ibrahim ai-Nakha'i (Kufa, d. 96), al-
Sha'bi (KUfa, d. 103), Huzayl b. (Kufa, d. after 83), 'Alqama b. Qays 
(KUfa, d. 62), Qatada d. 117), 'Ata' (Mecca, d. 114), and al-Qasim b. Mu-

(Medina d. 106). (See 'ABD IX, nos. 16222 and 
16223; SA'io B. MANI)UR, Sunan, III, no. 225; IBN ABi SHAYBA, Muo$annaf, XI, 
nos. 11473 and 11474; AL-DARIMI, Sunan, II, no. 3125; AL-BAYHAQi, Sunan, X, 
300; IBN QuDAMA,Mughn'i, VI, 413, II. 14-17). Their versions show the well-known 
pattern: On the one hand, there are a lot of elements which some versions or others 
have in common, and on the other hand, the version of each transmitter has its 
own characteristic elements. We can conclude that they are independent versions 
which originate in a common source. There is no other cl than Ibn Mas'iid himself 
(exept for the late pel Sufyan al-Thauri (d. 161), whose text, though, cannot be the 
source of the six other texts because all texts are quite different). Is Ibn Mas'iid the 
common source? Most of the tiibi'un do not transmit directly from him exept for, 
perhaps, 'Alqama or Huzayl. But these scholars, too, are not likely to be the source 
of all the other texts because this would require half a dozen of scholars omitting 
the name of 'Aiqama or Huzayl and modifiying the text. More probably, it was 
common knowledge at the end of the first century that Ibn Mas'iid gave the inhe-
ritance of a sii'iba to the manumitter. If so many lawyers of the tiibi'un generation 
are reporting independently on a decision of Ibn Mas'iid, their traditions possibly 
are going back to a historical event. 

114) In one version of the text of Huzayl b. (IBN QuDAMA, Mughn'i, 
VI, no. 4938, I. 19), it is explicitely stated that the sii'iba died without leaving any 
heirs. 

115 ) The clear rejection of tasy'ib by Ibn Mas'iid appears only in the three ver-
sions of the Kufan Huzayl b. Shural)bil and the version of the Meccan 'Ata'. It does 
not fit in the context of decisions of early Muslims who generally accept tasy'ib, but 
it does correspondent perfectly to the opinion of later lawyers. Therefore, the 
question arises if, perhaps, it was not an original statement of Ibn Mas'ud but was 
introduced later. Let us have a look at the matn. The texts of Huzayl and 'Ata' seem 
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is declared void by Ibn Mas'ud. More probably; Ibn Mas'ud gave the in-
heritance to the manumitter because there was nobody else who could 
take it, and he may have used this opportunity to express his opinion that 
tasyib is no Islamic practice. Even stronger than 'Umar, he may have had 
the feeling that the relationship between manumitter and freedman 
should not be dissolved. Such an unwillingness of accepting tasyib can be 
attributed to the need of avoiding cases of sawa'ib hanging around with-
out any relatives and patrons who, if necessary, could be responsible for 
paying blood-money and taking the inheritance. 

Summing up, we can propound the working hypothesis that in the 
analyzed traditions, the sa'iba died without relatives and without a new 
patron - presuming that if there were any heirs, it would have been men-
tioned. Because there are not, the authorities and scholars had to think 
about somebody else who could be responsible for the sa'iba. They; ob-
viously; did not had the intention to abolish tasyib altogether. To the 

to be textually independent, which, if true, would mean that the common elements 
are going back to a common source. The anti-tasyib statement would than go back 
to Ibn Mas'ud, whom Huzayl and 'Ata' are mentioning as their source. But in this 
case, such a far reaching conclusion is not advisable because the anti-tasyib state-
ment is identical in both texts. More precisely, the wording of the version of 'Ata' is 
identical with one of the three slightly different wordings of the version ofHuzayl 
which are all transmitted by the cl Sufyan a!-Thaurl. This identical wording is sus-
picious. The statement is too long to be a maxime which can be used identically by 
many lawyers (as e. g. the maxi me al-walii' lil-kubr [meaning, the patronatical 
rights belong after the death of the manumitter to his next agnate]; cf. MrTTER, 
Patronat, 293ff.). Therefore, the statement in one of the two texts is likely to be a 
copy of the other one. Although there is no ultimate proof, it seems to me that the 
statement originally belongs to the version of H uzayl. The reason is that there are 
several versions of Huzayl's text in four different l],adith collections and only one 
version of 1\:ta's text in one l],adith collection. In addition, we have at least these-
curity that al-Thaurl (d. 161) transmitted the Huzayl tradition together with the 
statement. Very probably, he transmitted it from Abu Qays (d. 120), because one of 
the asiinid is 'Abd al-Razzaq- al-Thaurl- Abu Qays, and, in general, the informa-
tions of the former two in the of 'Abd a!-Razzaq are reliable. (AI-Thauri 
has so much ra'y- of. Motzki, Anfiinge, 57- that he obviously did not need to as-
cribe his opinion to older authorities). If the statement belongs to Huzayl's ver-
sion, it does not belong to the tradition of 'Ata'. This does not necessarily mean 
that the whole tradition of 'Ata' was falsified by a later scholar. It is just as possible 
that an authentic 'Ata'-tradition was "completed" by introducing the anti-tasyib 
statement. What we have, therefore, is a statement which does not fit in the early 
context and which only belongs to one of the seven versions of the Ibn Mas'ud tra-
dition. In all probability, the statement is not going back to Ibn Mas'ud. 
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contrary, tasy"ib was perfectly admitted as long as there were no problems 
because of missing heirs. We can assume that the traditions are not about 
prohibition or admission oftasy"ib but about responsibility. This assump-
tion seems to work better than an a priori classification of the traditions 
into early ones which allow tasyib and later ones which reject it. All ana-
lyzed traditions are early, also the seemingly "classical" ones, and they, 
too, are not anti-tasy"ib traditions.l 16 ) 

Lawyers of the tabi'un generation 

In some hitherto not mentioned traditions, however, the lawyers de-
cided in principle about tasy"ib. They reflected in a systematical manner 
about the question whether tasy"ib should be allowed or not; and if it is 
allowed, whether the manumitter or the Muslims at large should get the 
patronate in case the freedman died without a new patron; and if it is not 
allowed, who should get the patronate, and so forth. In these traditions, 
for the first time the questions of inheritance and blood-money were com-
bined. 

This kind of tradition can be characterized as juridical argumentation 
on the basis officticious cases. In contrast, the traditions analyzed above 
are "anecdotes" describing historical cases and including dialogues and 
names of persons. Whereas the anecdotes are ascribed to very early au-
thorities of the first century as 'Umar and his son, the traditions contain-
ing juridical statements allegedly go back to tiibi'un living in the end of 
the first century and later. In many cases, the isniid-cum-matn analysis 
can show the authenticity of the tiibi'un traditions. 117 ) 

Some of the lawyers approve of tasyib, others disapprove of it. 'Ata' 
and al-Zuhri belong to the group of jurists who approve of tasy"ib. But 
whereas the Meccan 'Ata' (d. 114) gave the inheritance of a sii'iba who died 

116) In favour of our hypothesis, we can adduce the classification of early ju-
rists dealing with tasy'ib which is carried out by IBN RuSHD. His criterion is the as-
signation of the patronate and not the prohibition or permission of tasy'ib. For him 
it is important to whom the patronate (which implies the responsibility for the 
sii'iba) is given. Of course, assigning the patronate to the manumitter in all circum-
stances, whether or not there is a new patron, amounts to the prohibition of tasyib. 
Nevertheless, it is a different approach to the problem. Cf. IBN Rusan/NYAZEE, 
Bidiiya, II, 439. 

ll7 ) For a detailed analysis of these traditions which cannot be carried out 
here, see MITTER, Patronat, 252-261. 
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without a patron to the manumitter,ll8 ) according to the Medinese al-
Zuhri (d. 124), the patronate belongs to the treasury and by no means to 
the manumitter of the sa'iba. The sultan is the heir of the sa'iba and pays 
the blood-money on his behalf. 119 ) In contrast to most of the early au-
thorities, he obviously did not think that there has to be a tie whatsoever 
between the manumitter and the sa'iba. He, therefore, is one of the few 
tabi'un who accepts tasyib with all it's consequences. 

The early KUfan scholar 'Amir al-Sha'bi (d. 103) probably was an op-
ponent of tasy"ib. There are three traditions which have him express his 
opinion in different wording. l. The sa'iba does not have the right to put 
his estate where he pleases (meaning that he cannot choose a new patron 
who will have the right to be his heir). 120) 2. The patronate of the sa'iba be-
longs to the manumitter. 121 ) 3. The manumitter gets the inheritance and 
has the obligation of paying blood-money on behalf of the sa'iba. 122 ) 

Exept for the first tradition, for which I have no variants, it is not totally 
clear, however, if al-Sha'bi always gave the patronate to the manumitter 
or only if there was no new patron (as al-Zuhri dofls). We have to be very 
cautious with conclusions here because rejection of tasyib was an excep-
tion at the end of the first and beginning of the second century. But also 
the wording of the second and third tradition gives the impression that 
what al-Sha'bi had in mind was indeed a general rejection of tasy"ib. 123 ) 

118) 1\.BD IX, no. 16152; SA'in B. MANi{UR, Sunan, III, 
no. 227; IBN QuDAMA,Mughni, VI, no. 4938, II. 8-9. The 'Ata' tradition is transmit-
ted by Ibn Jurayj, a pupil of 'Ata', and can be regarded as authentic. Ibn Jurayj 
adds that another teacher of his, 'Amr b Dinar (d. 126), is of the same opinion. 

119) For al-Zuhri's opinion there are three independent versions, transmitted by 
Malik, Ma'mar and Ibn Jurayj. For the sources see above notes 52 and 55. 

120) 1\.BD IX, no. 16234. 
121 ) IBN ABi SHAYBA, Mu?annaj, XI, no. 11477; AL-DARIMi, Sunan, II, no. 

3120. 
122) 1\.BD IX, no. 16225 and X, no. 18427. The matn of 

tradition no. 16225 is defective. It reads as follows: al-sii'ibatu yarithuhu mawliihu 
lladht a'taqahu wa-yarithuhu 'anhu. We have to substitute the second yarithuhu by 
ya'qilu. 

123 ) In one matn, not only the "inheritance" of the sii'iba is given to the manu-
mitter- as in traditions of other scholars - but explicitely the "walii"'. Another 
matn reads: "For every sii'iba-freedman his patron has to pay the blood-money and 
his patron is his heir". Both sounds as if al-Sha'bi gave the full responsibility for 
the sii'iba to the manumitter, notwithstandig his renunciation of walii'. In addi-
tion, there is no tradition which has al-Sha'bi allowing tasyib (as happens withal-
Zuhri) but one tradition which has him prohibiting it. 

143 



144 THE FORMATION OF ISLAMIC LAW 

64 Ulrike Mitter 

It is obvious, that the lawyers at the turn of the century had very di-
verse opinions about whether or not tasyib was allowed and who has to be 
responsible for the sii'iba. 

6. Conclusions 

After the analysis and dating of the traditions we can state that, on 
the whole, the traditions have existed in the time of the oldest authority 
mentioned in the isniid and many of them can be regarded as authen-
tic.124) On this basis, we can give now the outlines of the development of 
tasyib. 

The traditions of 'Umar and his companions show that until the turn 
of the century, tasyib was usual practice and not rejected by the scholars 
(with, perhaps, the exeption of Ibn Mas'ud). But, and this is important, 
at the same time there was a clear inclination to hold the manumitter to 
be entitled to the inheritance (despite his renunciation) if there was no 
new patron. Assigning the inheritance to the manumitter, however, did 
not amount to a rejection oftasyib. 

At the beginning of the second century, the lawyers in general still did 
accept tasyib but they started to approach the problem in a more system-
atic and theoretical way and decided if the manumitter or the state has to 
be regarded responsible for a sii'iba without a new patron. There are also 
traditions of tiibi'un rejecting tasyib altogether, but they are exep-
tions.125) 

From the middle of the second century onwards, tasyib became for-
bidden. Whereas ABU I.IANIFA (d. 150) and AL-SHAFr'i (d. 204) declared it 
void altogether, 126) MALIK (d. 179) still accepted some of the legal impli-
cations oftasyib. He characterized it as "manumission for God" and con-
ceded the renunciation of walii' by the manumitter, but deprived the 

124) There are also traditions concerning tasy"ib which can not be dated 
because of missing variants. For example the traditions of the Medinense 'Abd 
al-Ral_lman al-l:larith (MITTER, Patronat, 254) and the al-l:lasan (ibid., 
258-259). 

125) Next to the tradition of al-Sha'bi which was discussed above, there is a tra-
dition of two Syrian scholars, Rashid b. Sa'd and ])amra b. l:labib (SA'iD B. MAN· 

Sunan, III/I, no. 228 and AL· DX.RrMi, Sunan, II, no. 123). This tradition, 
though, could be a falsification. Cf. MITTER, Patronat, 260. 

126) For Abu l:lanifa see AL-MARGHiN.A.Ni, Hidaya, III, 271. For AL·SHX.Fr'i see 
Umm, rv, 127. 
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sii'iba from his right to choose a new patron. Instead, he assigned his 
walii' to the Muslims at large. 127 ) After the rejection of tasyib, the tradi-
tions of 'Umar and al-Zuhri were re-interpreted by Muslim scholars. Al-
though al-Zuhri explicitely accepted tasyib and 'Umar, too, did not reject 
it but looked for a responsible person, later lawyers took these traditions 
for examples of rejection of tasyib. 128 ) 

The question is, why tasyib became forbidden when renouncing the 
patronate even had been regarded as a religious merit. 129) Later lawyers, 
if they provide an explanation for their disapproval at all, mention the 
Qur'anic prohibition of freeing camels without restraints130) and the 
Barira tradition, according to which the patronate belongs to the manu-
mitter.131) But early lawyers such as 'Ata' had have no problems with ac-
cepting tasyib despite these Qur'anic and Prophetic evidences which they 
surely knew. 132) According to CRONE, tasyib became forbidden when wala,' 
was no longer regarded as a residue of ownership but as a kinship tie 
( nasab). Then, she argues, it was no longer possible to renounce the pa-

127) MALIK,Muwatta', chapt. 38, no. 25; AL-ZURQANi, Shar}J,, IV, 125. 
128) See also IBN QunXMA, Mughni, VI, no. 4938, He mentions Malik together 

with al-Zuhri and 'Umar b. 'Abdal'aziz although the last two accept tasyib. 
129) Cf. above, note 107. 
130) In the Qur'an (5: 103}, only tasyib of a camel is forbidden but the scholars 

interpreted this as forbidding tasyib of slaves, too. The verse reads (in the transla-
tion of RICHARD BELL): ''And Allah hath not appointed any bal;lira or sa'iba nor 

or }).ami; those who have disbelieved devise falsehood against Allah, the 
most of them not having intelligence." A sii'iba is a "she-camel that was set at li-
berty to pasture where it would" and that is not ridden nor "laden with a burden" 
anymore (LANE, IV, 1481 ). For the meaning of this verse, which is not totally clear 
cf. RuDI PARET, Kommentar, 130--131. 

131 ) In this tradition, '.A'isha wants to buy the slave-girl Barira, to release her 
and to gain the patronate upon her. The former owners ofBarira are willing to sell 
her, but they want to keep the patronate for themselves. Mul).ammad advises 
'.A'isha just to do what she wants, because the patronate belongs to the manumit-
ter anyway ( al-walii' li-man a'taqa), no matter what condition the owners are sti-
pulating. The muslim scholars took this tradition to mean that a manumitter can-
not renounce the patronate because it always belongs to him. For one example 
of this important and widespread tradition see AL-BUKHARi, $a}J,'i}J,, buyu (34) 
no. 73. The tradition is discussed in detail in MITTER, Patronat, 101-144. 

132 ) The Barira tradition goes back to '.A'isha (d. 58) and perhaps contains an 
authentic statement of the Prophet Mul).ammad. It was known throughout the 
I;Iijaz and the Iraq at a very early date (ibid., 142} and 'Ata' must have known it, 
too. The fact that 'Ata' repeatedly used Qur'anic verses for his juridical argumen-
tation is shown by MoTZKI, Anfange, 98ff. 
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tronate1 33) But this argument must be rejected because the idea of wala' 
as a kinship tie existed from the very beginning of Islam, 134 ) and tasy"ib, 
nevertheless, continued to be possible. As the opinion of Malik shows, 
even in a time when the classical wala' had been fully developed it was still 
possible to permit the patron to renounce wala'. Obviously, the kinship 
doctrine has never been a reason to prohibit tasy"ib. 

In my opinion, the change of mind could have been initiated by the be-
ginning of systematic reasoning of the tabi'un. When thinking thor-
oughly on the consequences of allowing tasyib, inconsistencies - as de-
scribed above- must have become more and more obvious. 135 ) Another, 
sheer practical reason for abolishing tasyib could also have been the in-
tention of many patrons to release their slaves as sawa'ib because in this 
way, they could evade the duty of paying blood-money for their ma-
walt.136) If a sa'iba did not take a new patron, there could arise the un-
pleasant situation that an injury inflicted by the sa'iba may not be payed 
for by anybody.l37 ) The scholars may have wished to prevent such prob-
lems by abolishing tasyib. 

We can conclude that the pros and cons of tasyib were discussed con-
troversially until the middle of the second century. As early as in the time 
of 'Umar, the inheritance of a deceased sa'iba was given to the manu-
mitter against his will when there was no new patron. This would suggest 
on the one hand that the entitlement to the inheritance was regarded as a 
strong right of the manumitter and on the other hand that tasyib meant 
renunciation of this right (although the authorities could not always 
show consideration for this renunciation). 

133) CRONE, Roman law, 81. 
134) This is the result of my analysis of the walii'. See MrTTER, Patronat, 346. 
135 ) See above, 43-44. That is, why MALIK had to assign the inheritance of a 

sii'iba (whom he does not allow to take a new patron) to the Muslims at large. If the 
manumitter got the inheritance despite his legal renunciation, his tasy'ib would 
have been annulated afterwards. By assigning the inheritance to the Muslims, the 
validity oftasy'ib is guaranteed and the problem of responsibility is solved. 

136) Certainly, by practising tasy'ib the manumitter is loosing his claim to suc-
cesion, too, but then surely not all sawii'ib were leaving big estates, anyway. Fur-
thermore, the relatives of a sii'iba are entitled to inherit in the first place. The ma-
numitter thus may often have ended up with nothing. For the opinion of 'Ata' and 
Sufyan al-Thauri on patrons who refuse to pay the blood-money see 'ABD AL-RAz-
ZAQ, Mu11annaf, IX, nos. 17852 and 17855. More examples in CRONE, Roman law, 
62 note 183. 

137 ) Of. above, note 109, what is said in connection with the arqam-tradition. 
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The theory of CRONE regarding the development of tasyib - first it 
was accepted and from the second century onwards rejected- in part 
could be proven right by means of the isnad-cum-matn analysis. Yes, the 
mayority of scholars in the first century did indeed accept tasyib and 
later scholars did reject it. But with regard to this consent we have to 
bring out two important reservations, the second resulting from the first. 
First, the traditions in general are much older than CRONE assumes. Sec-
ondly, tasyib already in pre-Umayyad time meant manumission of slaves 
without claiming one's right to inherit, thus without patronate. 138 ) The 
Muslims did not just become acquainted with this kind of tasyib in 
Umayyad time but knew it already in the time of 'Umar b. al-KhaWi:b 
and his contemporarians. This became clear from the fact that traditions 
with a so-called "classical" content (the inheritance is given to the manu-
mitter despite his renunciation) existed in 'Umar's time. This is even ear-
lier than CRONE's "pre-classical" doctrine which only started with 
Mu'awiya. But these traditions have to be interpreted differently, more in 
the sense of the "pre-classical" doctrine. In contrast to what CRONE as-
sumes, in my opinion assigning the inheritance to the manumitter did not 
mean rejecting tasyib. Tasyib was accepted, but the situation required a 
decision which ran counter to this acceptance. 

Apart from tasyib, also other aspects of wala' - like sale of wala', the 
right of succesion by the patron and the transition of wala' to the heirs of 
the patron after his death - show time and again that features of the 
, classical" doctrine can be found early in the first century. 139) This means 
that the dividing-line between CRONE's "pre-classical" and "classical" 
doctrine is blurred. The doctrines often represent different solutions for 
the· same juridical problem and are not two successive stages of develop-
ment. As a consequence, the early Islamic patronate seems to have had a 

138) According to CRONE (Roman law, 68), tasy'ib in pre-Islamic Arabia and 
early Islam meant freeing a slave without making it a condition that the freedman 
remains with his former master and serves him. Pre-Umayyad tasy'ib was in her 
opinion the same as the Greek renunciation of paramonar services. (Cf. also above 
41.) It is not impossible altogether that some early Muslim manumitters did un-
derstand by tasy'ib renunciation of further service. There are examples for the sti-
pulated condition of remaining and serving after the manumission (see CRONE 
68ff.). This means that the renunciation of such conditions could also have been 
known and that this renunciation was named tasy'ib, too. The important thing is, 
however, that tasy'ib as renunciation of walri' was definitely known, too. 

139) A detailed analysis of many traditions on different aspects of wala' is 
given in MITTER, Patronat, passim. 
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more classical appearance and the similarity of the late-Roman patron-
ate with the early wala' diminishes. 

What does all this mean for the theory that the U mayyad caliph 
Mu'awiya adopted the concept of an individual patronate from Byzan-
tine legal practices in Syria and, once adopted, the institution was devel-
oped and modified? Since the individual patronate (which confers to the 
manumitter a title to his freedman's estate and imposes on him the obli-
gation of paying blood-money on his freedman's behalf) was a well-known 
institution since the first decades of Islam, this theory looses any plausi-
bility. If someone as early as 'Umar b. al-Khattab can be connected with 
this kind ofpatronate, we can rule out entirely the possibility that it was 
introduced in Umayyad times. 

Could the individual wala' have been adopted in the time of 
'Umar? 140 ) The answer is: Theoretically yes, but practically no. Theoreti-
cally, the contact of the early Muslims with Byzantine institutiond is im-
aginable. But, to me, it is rather unlikely that 'Umar could have been in-
terested in and acquainted with the legal system of the just subdued 
people. In that time, the Arabs lived in camps and did not mix with the in-
habitants of the conquered countries. 141 ) In my opinion, it is far more 
probable that 'Umar decided according to pre-Islamic Arabic law than 
according to Byzantine law. 142) By this, possibility of Roman or provin-
cial influence upon the development oftasyib and wala' is not precluded, 
but it must (if at all) have taken place in pre-Islamic times as suggested by 
BERGSTRXSSER. 

Wala' is only one of the numerous institutions and regulations which 
according to Western scholars had been borrowed by Muslim lawyers 
from Byzantine law or other legal systems. It would certainly mean over-
emphasizing the evidence and jumping to conclusions if we would 
conclude now that Islamic law developed largely out of pre-Islamic cus-
tomary law without borrowings worth mentioning in the time of the 
Umayyads and 'A.bbasids. Borrowings are likely to have happened, per-

140) With regard to tasyib of slaves, I did not come across any alfadit of the 
Prophet. I only know of two Prophetic traditions on tasy'ib of camels. One ofthem, 
which condems this practice, can be dated back to the cl al-Zuhri (see e.g. AL-Bu· 

KHARI, $alf'ilf, II, manaqib (61) no. 13 and IBN I;IANBAL,Musnad, II, no. 8808). The 
other tradition, which is about not paying blood-money for an injury inflicted by a 
sii'iba-camel, cannot be dated at all (see ibid., III, no. 14822). 

141) CAHEN, Islam, 27. 
142) That pre-Islamic Arabic law could well be the source ot the Islamic wala' 

is suggested also by HALLAQ. See above, note 24. 
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haps more likely in the field of public law and theory of law than in the 
field of private law. What the evidence concerning walii' shows, is that we 
have to analyze and date the al]Jidith very carefully before claiming the 
borrowing of an institution in Islamic time. 143 ) Arabia in pre-Islamic 
times surely was not a region without legal regulations. We know that the 
Arabs had many rules regarding interpersonal relations,144) and as has 
been shown now, rules concerning the individual walii' between manu-
mitter and freedman were part of them. 
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7 
THE ROLE OF NON-ARAB CONVERTS IN 

THE DEVELOPMENT OF EARLY 
ISLAMIC LAW* 

Harald Motzki 

Abstract 
Western scholarship has attached considerable importance to the role played by 
scholars of non-Arab descent in the formative period of Islamic law and juris-
prudence. This view can be challenged. In a sample taken from a biographical 
collection of important legal scholars compiled in the fifth/eleventh century, "true" 
Arabs constituted the majority; three quarters of the non-Arab scholars had an 
eastern background and came from the regions of the former Sassanian empire; and 
only a few scholars had clearly Christian or Jewish roots. This result lends no 
support to the assumption that jurists of non-Arab descent brought solutions from 
their natal legal systems-Roman, Roman provincial and Jewish law-to early 
Islamic law. · 

Introduction 

ONE FINDS THE FOLLOWING TRADITION in Abu IsQiiq al-Sh!riizl's 
Tabaqat al-fuqaha', a prosopography of Muslim jurists written in the 
fifth century of the Islamic era/eleventh century CE: "When the 'Abadila 
had died-'Abd Allah b. 'Abbas, 'AbdAllah b. al-Zubayr, 'AbdAllah 
b. 'Umar and 'AbdAllah b. 'Amr b. knowledge in all 
countries passed to the mawali [i.e. clients of non-Arab origin]. The 
lawyer of Mecca was 'Atii', that of Yemen Tiiwiis, that of the Yamama 
YaQyii b. Abi Kath!r, that of al-I:Iasan that of Kiifa 
Ibrahim al-Nakha'!, that of Syria Makl;liil, that of Khurasiin 'A!ii' al-
KhurasanL The only exception is Medina; God gave to this city a man 
from [the tribe of] Quraysh, an undisputed lawyer [named] Sa'!d b. al-
Musayyab."l 

* I would like to thank John Nawas for making me think about the issue of 
non-Arab converts to Islam and inviting me to present the results of my thinking to 
the International Medieval Congress held at the University of Leeds in July 1997. I 
am grateful to the editors of ILS and the outside readers for their helpful comments 
on the first draft of the article. 

1 Abii Isl).aq al-Shirazi, Tabaqtit al-fuqahti' (Beirut 1401/1981), 58, quoting 
'Abd al-Ral;tman b. Zayd b. Aslam (d. 182n98-99), who was a mawlti. Shirazi 
mentions this tradition in the lemma of Ibn al-Musayyab without further comment. 
It is unlikely that he agreed with 'Abd al-Ral;tman's opinion regarding the role of 
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This statement suggests that in the first generation after the Prophet 
Mul).ammad, legal knowledge (jiqh) was held mostly by Arabs, but 
that already in the second generation, that is to say, in the second half 
of the first Islamic/seventh century CE, legal knowledge had passed to 
converts of non-Arab origin in nearly all parts of the Islamic realm. 

If this statement is true, it raises several questions. What were the 
reasons for this change? Was the dominance of mawdli in this branch 
of knowledge only a short interval or did this phenomenon continue? 
Where did the non-Arab clients come from? What culture did they bring 
with them? What impact did they have on Islamic fiqh? 

Western scholarship has tackled these issues since the second half of 
the nineteenth century. Writing in 1866, Paul de Lagarde observed that 
there was no Semite among the Muslims who was brilliant in scholar-
ship.2 Alfred von Kremer was a little more cautious: "Fast scheint es 
dass diese wissenschaftlichen Studien (Koranlesung, Exegese, Tradi-
tionskunde und Rechtswissenschaft) in den ersten zwei Jahrhunderten 
vorwiegend von Clienten betrieben werden".3 This judgment was 
shared by Goldziher, who admitted that some Arabs engaged in 
scholarship, but thought that only a tiny minority were successful.4 

Convinced of the numerical superiority of the non-Arabs in Muslim 
scholarship, Goldziher predicted that a statistical study of this issue 
would prove the point.S 

A statistical study such as that proposed by Goldziher has not been 
undertaken until the present time. Perhaps the authority of the 

the mawiili scholars since his collection of fuqahii' contradicts it. A similar 
statement purportedly was made by al-Zuhri in a dialogue between himself and the 
caliph 'Abd al-Malik, but here two other names are added-Yazid b. Abi I:Iabib 
(Egypt) and Maymiin b. Mihran (al-Jazira); Sa'id b. al-Musayyab and YaJ:lya b. 
Kathir are missing; and al-.QaJ:lJ:lak b. al-MuzaJ:lim replaces 'AW as the leading 
scholar of Khurasan. Cf. I. Goldziher, Muhammedanische Studien (Halle 1889), I, 
114-15. Another version of this dialogue is found in Ibn Mafi?:iir, Mukhta$ar Tiirikh 
Dimashq li-lbn 'Asiikir (Damascus 1984-88), XVII, 70-71. Here Ibrahim al-Nakha'i 
is classified as an Arab. 

2 P. de Lagarde, Gesammelte Abhandlungen (n. p., 1866 [Osnabriick, 1966]), 8, 
n. 4 (emphasis mine). See also Goldziher, Studien, I, 109. 

3 A. von Kremer, Culturgeschichtliche Streifzii.ge auf dem Gebiete des /slams 
(Leipzig, 1873), 16 (emphasis mine). See also Goldziher, Studien, I, 109. 

4 Goldziher, Studien, I, 112: "Damit will nicht gesagt sein, dass die Araber 
sich der Pflege der Wissenschaft vollig verschlossen. Die Gelehrtengeschichte des 
Islam weist manchen echten Araber auf...". 113: "Dies ge1ang nur einer kleinen 
Minoritiit, welche auf geistigem Gebiete von den neuerworbenen Fremdlingen, die 
ihren mitgeborenen Bildungstrieb nur auf die durch die Eroberung erzeugten 
Verhiiltnisse anzuwenden batten, Ieicht iiberfliigelt wurde." (emphasis mine). 

5 Ibid. 114: "Eine statistische Behandlung dieser Verhiiltnisse schlosse fiir alle 
Fiille sehr zu Ungunsten der Araber". 
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influential and highly respected Islamicist prevented it. In any case, 
similar opinions are current today. 6 The general view of recent Western 
scholarship, as expressed by Patricia Crone, may be summarized as 
follows: Following the Arab-Muslim conquest of the Middle East, there 
began a process of integration of non-Arabs into Arab-Muslim society. 
Although non-Arabs initially were exposed to ethnic prejudices, "their 
education, skills and sheer number was such that they rapidly achieved 
positions of influence", "came to dominate the world of scholarship" 
and "played a crucial role in the formation of the Islamic faith".? The 
underlying idea is that the former local elites of the conquered territories 
were rapidly assimilated into Muslim society, putting their superior 
skills and culture to the service of their new masters, the Arabs. The 
idea seems plausible and until recently I concurred with it. After 
reading extensively in the biographical literature, however, I have been 
persuaded that the number of Arab scholars was not as low as I 
thought. In an effort to substantiate this impression, I decided to 
undertake a statistical investigation of the issue. 

The view that non-Arabs dominated Islamic scholarship is not 
intended simply as a statement of fact. It is often linked-sometimes 
implicitly-with the idea that the high level of Islamic culture cannot be 
the product of people living at the fringe of the advanced civilizations of 
the ancient world. Thus, non-Arab scholars, with their higher education 
and culture, must have been responsible for this achievement, as von 
Kremer and Goldziher believed. 8 

Additionally, the "crucial role" of non-Arab scholars would explain 
the many instances of borrowing from Roman, Roman provincial, and, 
to a minor extent, Persian civilization, and from Christianity and 
Judaism, which Western scholars have detected in Islamic civilization 
during its formative period. Two advocates of this view were Goldziher 
and Joseph Schacht.9 Schacht dated the beginning of Iranian and 

6 M.J. Kister concludes a recent article with the statement: "The transmission 
of J;adUhs, edifying stories, stories of the prophets and saints, was widely dissemi-
nated by the new generations of scholars [i.e. from the beginning of the second 
century onwards, H.M.], among whom the mawdli probably formed the majority." 
(emphasis mine). See M.J. Kister, " .. Ld taqra'u 1-qur'ana 'ala 1-mu$/;afiyyin wa-la 
tal;milu 1-'ilma 'ani l-$a/;afiyyin ... Some Notes on the Transmission of ljadith", in 
Jerusalem Studies in Arabic and Islam 22 (1998), 127-62, esp. 162. 

7 P. Crone, "Maw/a", in E/2, VI, 874-82, esp. 877. 
8 Goldziher regarded Islamic scholarship as "fremde Bildung", cf. Studien I, 

112 and II, 53. 
9 See Goldziher, Studien, II, 75-76 ("Das Fikh ist ebensowenig Produkt des 

arabischen Geistes, wie es die Grammatik (nahu) und die dogmatische Dialektik 
(kalam) sind. Und die Muhammedaner alterer Zeiten hatten ein klares Bewusstsein 
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Hellenistic influences on Arab-Islamic civilization to the second half of 
the first century of Islam (c. 670-720) and he saw this process reaching 
its zenith in the second century. Its first fruits became recognizable in 
the field of law.1o How did the influence take place? According to 
Schacht, Islamic jurisprudence "started in Iraq about AH 100", "at a 
time when the door of Islamic civilization became widely open to the 
potential transmitters who were educated non-Arab converts to 
Islam".l1 Christian converts to Islam, for example, were supposedly 
responsible for parallels between Islamic law and canon law of the 
Christian Eastern churches.12 To explain the influence of Roman law in 
a region such as Iraq, which never was a Roman or Byzantine pro-
vince, Schacht refers to "persons with an [sic] Hellenistic education".13 
He does not assume that the first Muslim jurists consciously adopted 
principles of foreign laws by consulting law books, but that the converts 
among them were inspired by their traditional education which 
contained elements of jurisprudence.l4 

I propose to challenge the idea that Islamic jurisprudence is mainly 
the product of non-Arab scholars who were responsible for the alleged 
borrowings from, or influences on, pre-Islamic laws from outside the 
Arabian peninsula. I do not intend to replace this idea with a new one, 
but only to show that we cannot be sure about it and that the issue 
requires the further attention of Islamicists. My arguments are based on 
a statistical analysis of biographical data available about the most 
important jurists of the first and second centuries AH (excluding the 
generation of the Prophet's companions). I shall concentrate on the 
following issues: What is the ratio of jurists of Arab to those of non-
Arab descent? Is there really a domination of non-Arabs? Is the ratio 
the same in the different centers of jurisprudence? What are the origins 

von diesem importierten Charakter des Fikh"). For a summary of Goldziher's 
opinion cf. P. Crone, Roman, provincial and Islamic law. The origins of the 
Islamic patronate (Cambridge, 1987), 102-06. 

10 The Legacy of Islam, ed. J. Schacht/C.E. Bosworth (Oxford, 1974), 6. A 
convenient summary of the history of the issue of influences and borrowings from 
pre-Islamic law systems is given in Crone, Roman, ch. 1. 

11 J. Schacht, "Foreign Elements in Ancient Islamic Law", in Journal of 
Com/arative Legislation (1950), 9-17, esp. 13. 

1 Ibid. 17. 
13 Ibid. 15. 
14 J. Schacht, "Droit byzantin et droit musulman", in Convegno di scienze 

morali storiche efilologiche, 1956 (Rome 1957) (Accademia nazionale dei Lincei. 
Fondazione Alessandro Volta. Atti dei convegni, 12), 97-218, esp. 201-03. 
Schacht's identification of Hellenistic rhetorical education as possible source of 
borrowings has been rejected by Crone. Cf. her Roman, 9-10. 
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of the non-Arabs scholars? What is their degree of integration into 
Arab-Muslim society? 

To identify "important legal scholars", I have used al-Shirazi's 
aforementioned Tabaqdt aljuqahd". The book provides a selection of 
thosefuqahd, whom al-Shirazi (d. 476 AH/1083 CE) regarded as most 
important. His selection has two advantages. First, it is available-
whereas it will be some time before we have a large and readily 
accessible database of Muslimfuqahd, who flourished during the first 
two centuries. Second, it is of a limited size, which makes it well suited 
for a pilot study such as the present one. Al-Shirazi's sample appears 
to have certain shortcomings, but these shortcomings, in my view, are 
not fatal, as I shall explain: (1) Some may argue that the limited size of 
the sample affects the reliability of the results. This is true but it does 
not render the results insignificant. They are provisional, of course, and 
need to be checked on the basis of a larger sample,l5 (2) Al-Shirazi's 
selection may be biased in favor of Shafi'i scholars. This objection is 
unwarranted, as there is no indication that al-Shirazi had a preference 
for one or more early regional centers of jurisprudence at the expense of 
others. Even the most important scholars of the rival schools are 
represented.16 (3) Schacht has argued that Islamic jurisprudence did not 
exist in the first century AH; if this were true, Islamic traditions 
concerning the fuqahd, of the first century would not be trustworthy. 
But as I have shown elsewhere Islamic jurisprudence started already 
one-half or three quarters of a century earlier than Schacht posited.17 

15 A step in this direction is the sample of 1,049 Muslim scholars of the first 
four centuries of Islam that has been compiled by Monique Bernards and John 
Nawas within the framework of the Netherlands Ulama Project (NUP). The project, 
which was initiated by the universities of Nijmegen, Utrecht and Leiden and is 
funded by the Netherlands Organization for Scientific Research (NWO), contains 
other databases as well. For a general description of the NUP see J. Nawas and M. 
Bernards, "A preliminary report of the Netherlands Ulama Project (NUP): The 
evolution of the class of 'ulama, in Islam with special emphasis on the non-Arab 
converts (mawali) from the first through fourth century AH", in Law, Christianity 
and Modernism in Islamic Society. Proceedings of the Eighteenth Congress of the 
Union Europeenne des Arabisants et Islamisants held at the Katholieke Universiteit 
Leuven (September 3 - September 9, I996), ed. U. Vermeulen and J. M. F. van 
Reeth (Leuven 1998), 97-107. 

16 As we shall see below, this is corroborated by a comparison of the results of 
the study with the main database of the NUP. 

1 Cf. H. Motzki, Die Anfiinge der islamischen Jurisprudenz. Ihre Entwicklung 
in Mekka bis zur Mitte des 2.18. Jahrhunderts, (Stuttgart, 1991); idem, "The 
Mu$annaf of 'Abd al-Razzaq al-San'ani as a source of authentic al;adith of the first 
Islamic century", in Journal of Near Eastern Studies 50 (1991), 1-21; idem, "Der 
Fiqh des -Zuhri: die Quellenproblematik", in Der Islam 68 (1991), 1-44; idem, 
"Quo vadis ijadi{-Forschung? - Eine kritische Untersuchung von G.H.A. Juynboll: 
"Nafi' the maw/a of Ibn 'Umar, and his position in Muslim l;adith Literature", in 
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I used al-Shirazi's selection of fuqahii' only as basis to form a 
sample. I added a few scholars who are not mentioned by al-Shirazi, 
but who I consider important, and a few others who are mentioned by 
al-Shirazi in the framework of the classical schools of jurisprudence, 
but who belong to the second century. I left out a few individuals 
mentioned in his collection because they belong to the third century. The 
final sample consists of 115 individuals, 108 taken from al-Shirazi and 
seven added by myself. Because al-Shirazi's information concerning 
the scholars is mostly very concise and limited, I generally took the 
information on them not from him but from Ibn I:Jajar's (d. 852 
AH/1449 CE) Tahdhib al-tahdhib. In addition, al-Shirazi's information 
has been used, and other biographical compilations have been con-
sulted as well. 18 

The easiest method to identify scholars of non-Arab descent is to 
determine whether an individual is explicitly referred to as a mawlii in 
the sources. If there is no such qualification, the individual can been 
taken to be an Arab. This is the method followed in my investigation. It 
is in accordance with Crone's opinion that the term mawlii, "applied to 
the inferior party in an Islamic context, ... almost always means a client 
of the type recognized in early Islamic law ... " and that this type of client 
"was a non-Arab freedman, convert or other newcomer in Muslim 
society". 19 This assumption is corroborated by my own experience 
using the late biographical literature, where the term mawlii indicates 
non-Arab descent. 

This clear-cut distinction conceals several problems, however. The 
concept of walii' and the term mawlii referred originally to a social 
status, not an ethnic origin. In pre-Islamic times there were several 
forms of walii', the most important being walii' al-f:tilf (confederacy), 
wafii> al-jiwiir (neighborhood) and walii' al-<itaqa (relationship between 
a patron and his former slave after the slave has been freed and 
become a client).20 All three types of mawiili could be Arabs or non-

Der Islam 73 (1996), 40-80; 193-231; idem, "Die Entstehung des is1amischen 
Rechts", in Der islamische Orient-Grundziige seiner Geschichte, ed. A. Noth/J. 
Paul (Wiirzburg, 1998), 151-73; idem, "The Prophet and the Cat: on dating Malik's 
Muwarra' and legal traditions", in Jerusalem Studies in Arabic and Islam 22 
(1998), 18-83. 

18 Ibn f:Iajar's Tahdhib al-tahdhib is especially well suited for my purpose 
because the author (based on a critical evaluation of earlier sources) consistently 
mentions whether a scholar must be considered as a maw/ii. 

19 Crone, "Mawlii", 874. 
2° Cf. Goldziher, Studien, I, 105-06 and J. Juda, Die sozialen und wirtschaft-

lichen Aspekte der Mawiill in friihislamischer Zeit, Ph.D. thesis, Fakultat fiir 
Kulturwissenschaften (Tiibingen 1983), ch. 1. 
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Arabs; they could be integrated into an Arab tribe and thereby receive 
or claim this tribe's genealogy. Besides, non-Arabs (and Arabs of 
course) could be adopted by Arabs and in this way receive an Arab 
genealogy. Consequently, an individual with an Arab genealogy was 
not necessarily always a "true" Arab, and a mawld was not always a 
non-Arab. This confusing situation and terminology changed gradually 
during the first Islamic century as a result of social and conceptual 
changes brought about by the development of the Islamic community as 
a new type of society in Arabia (e.g. the prohibition of adoption, J:tilf 
and the enslavement of Arabs) and by the expansion of the new 
community into areas inhabited by non-Arabs. These changes resulted 
in an enormous influx of non-Arabs, slaves and free people, so that the 
category of mawdli was filled nearly exclusively by non-Arabs and the 
term was restricted to them. In general, the terminology seems to have 
been inspired by the later concept, but there are a few instances in 
which the judgment of biographers and genealogists that an individual 
is an Arab is contradicted by other information. I call such individuals 
Arab mawdll. 

The contradictory information concerning the Arab mawdli can be 
explained by several assumptions: (1) The individual in question had a 
non-Arab descent but tried to disguise it with a fabricated Arab 
genealogy. His deception was detected, however, by some people. (2) 
The ancestors of a scholar were non-Arabs who were integrated into 
an Arab tribe by /:tilf or other form of wald' already in pre-Islamic 
times, so that the descendants came to be considered as Arabs although 
their true origin was not forgotten completely. (3) The scholar in 
question was of Arab descent but one of his ancestors had been a slave 
or J:talif and, as such, was integrated into an Arab tribe to which he did 
not originally belong. ( 4) The contradiction results from a misunder-
standing of reports concerning the scholar in question. 21 With regard to 
assumptions (2) and (3), continuity of the earlier and broader concept 
of wald' in the period of transition from pre-Islamic times to the second 
century AH may have contributed to the confusion. 

Numbers 

According to al-Shidizi there were nine centers of Islamic jurisprud-
ence in the period of the ''fuqahd' al-tdbi'ln" (the Successor jurists):22 

21 For a possible example see below note 36. 
22 By this term he means the independent jurists who do not belong to the 

classical sunni schools of jurisprudence. 
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Medina, Mecca, Yemen, Syria and al-Jazira (the northern part of 
Mesopotamia), Egypt, Kiifa, Baghdad and Khunlsan. The 
scholars belonging to this class were active roughly between 50 
AH/670 CE and 300 AH/912 CE. Since my study is limited to the first 
two centuries, I have disregarded all Baghdadi scholars mentioned by 
al-Shirazi because they belong to the third century AH/ninth century 
CE. I will now go over the groups center by center in the order 
presented by al-Shiriizi:23 

Fuqahii, of Medina 

• Sa'id b. al-Musayyab (A),24 'Urwa b. al-Zubayr (A), al-Qasim b. 
Mul;tammad b. Abi Bakr (A), Abii Bakr b. 'Abd al-Ral;tman (A), 
'Ubayd Allah b. 'Abd Allah b. 'Utba b. Mas'iid (A), Kharija b. 
Zayd b. Thabit (A), Sulayman b. Yasar (n), Abii Salama b. 'Abd al-
Ral;tman b. 'Awf (A), Salim b. 'AbdAllah b. 'Umar (A), Mul;tam-
mad b. 'Ali b. Abi Talib (A), b. Dhu'ayb (A), 'Abd al-Malik 
b. Marwan (A) 

• 'Ali b. al-I:Iusayn b. 'Ali (A), al-I:Iasan b. Mul;tammad b. al-I:Iana-
fiyya (A), [Niifi', maw/a of 'AbdAllah b. 'Umar] (n), Mul;tammad 
b. Muslim b. 'Ubayd Allah b. Shihab al-Zuhri (A), 'Umar b. 'Abd 
al-'Aziz b. Marwan (A), Mul;tammad b. 'Ali b. al-I:Iusayn b. 'Ali 
(A), 'Abd al-Ral;tman b. al-Qasim b. Mul;tammad (A), Rabi'a b. Abi 
'Abd al-Ral;tman Farriikh (n), Abii Zinad 'Abd Allah b. Dhakwan 
(n), 'AbdAllah b. Yazid b. Hurmuz (n), Yal;tya b. Sa'id b. Qays al-

(A) 
• Mul;tammad b. 'Abd al-Ral;tman b. al-Mughira b. Abi Dhi'b (A), 

'Abd al-'Aziz b. 'AbdAllah b. Abi Salama [Dinar or Maymiin] al-
Majishiin (n), 'Abd Allah b. Mul;tammad b. Abi Sabra (A), Kathir 
b. Farqad (A), Malik b. Anas (A) 

Our sample contains twenty-eight names25 divided into three 
generations (tabaqat). It begins with Sa'id b. al-Musayyab (d. around 
94 AH/714 CE) and closes with Malik b. Anas (d. 179 AH/796 CE).26 
The first generation includes twelve persons of whom only one is a 

23 The names of Arabs mentioned by Shirazi have sometimes been shortened; 
the genealogies of non-Arab scholars, on the contrary, have been completed [in 
brackets] with elements taken from other sources. 

24 (A) means "of Arab descent", (n) "of non-Arab descent". 
25 Twenty-seven from Shirazi and one (Niifi') added by myself. 
26 Shirazi, Tabaqiit, 57-68. 
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non-Arab mawla. The others were mostly members of Quraysh, the 
tribe of the Prophet. Many of them were sons or nephews of his 
Companions who played a leading role after his death. The second 
generation includes eleven scholars, of whom four were mawalf, while 
the others were mostly grandsons of leading Companions. The third 
generation includes five persons, of whom two were from Quraysh, 
two were from Medinese tribes and one was of non-Arab origin. In 
total, then, there were twenty-two Arabs and only six scholars of non-
Arab origin at Medina (ratio 8:2). 

Fuqahii' of Mecca 

• 'Ata' b. Abi Rahal). [Aslam](n), Mujahid b. Jabr (n), 'Abd Allah b. 
'Ubayd Allah b. Abi Mulayka (A), 'Arnr b. Dinar (n), 'lkrima, 
maw/a of 'AbdAllah b. 'Abbas, (n), [Abu 1-Zubayr Mul;lammad b. 
Muslim b. Tadrus] (n) 

• 'Abd Allah b. Abi Najil;l [Yasar] (n), 'Abd al-Malik b. 'Abd al-
'Aziz b. Jurayj (n) 

• Muslim b. Khalid (b. Farwa or Qarqara of Jarja] al-Zanji (n) 
• Mul;lammad b. ldris [al-Shafi'i] (A) 

For Mekka we have ten names.27 The first is 'Ata' b. Abi Rahal). (d. 
114 AH/733 CE), the last is al-Shafi'i (d. 204 AH/820 CE). In the first 
generation we find five mawali and one Arab, in the second generation 
two scholars, both non-Arabs, in the third one maw/a, and in the fourth 
generation one Arab scholar. Altogether there were two Arabs and 
eight non-Arabs (ratio 2:8), almost the opposite of the situation in 
Medina. 

Fuqahii' of Yemen 

• Tawus b. Kaysan (n), 'Ata' b. Markablldh (n),28 Shariil).il b. 
Shural;lbil (n), I:Ianash b. 'AbdAllah (n), Wahb b. Munabbih (n) 

• [Ma'mar b. Rashid] (n) 
• ['Abd al-Razzaq b. Hammam b. Nafi'] (n) 

27 Nine given by Shirazi, Tabaqiit, 73 and one (Abu l-Zubayr) added by 
myself. 

28 Cf. Ibn Sa'd, al-Tabaqiit al-kubrii (Beirut, n.d.), V, 533, 544. 
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Yemenite legal scholarship is represented by seven persons,29 all of 
non-Arab origin. The first is Tawiis b. Kaysan (d. 106 AH/725 CE), 
the last 'Abd al-Razzaq (d. 211 AH/827 CE). Three of the Yemenite 
jurists (Tawus, Ma'mar and 'Abd al-Razzaq) are mawiili, the other 
four are from the abnii' al-furs (or al-fiiris), the descendants born in 
Yemen of members of the Persian colony which was established by the 
Sassanian kings in the last decades of the sixth century CE and who 
administered the country until the time of MuQ.ammad's prophetic 
activity. 30 

Fuqahii' of Syria and the Jazira 

• Abii Idris 'A'idh Allah b. 'Abd Allah al-Khawlani (A), Shahr b. 
I:Iawshab al-Ash'ari (A) 

• 'AbdAllah b. [Abi] Zakariyya' (A), Hani' b. Kulthiim (A), Raja' b. 
I:Iaywa al-Kindi (A), MakQ.iil b. 'Abd Allah [Suhrab] (n), Abu 
Ayyub Sulayman b. Miisa al-Ashdaq (n), (al-Jazira) Maymfm b. 
Mihran (n) 

• 'Abd al-RaQ.man b. 'Amr b. [Abi 'Amr] YaQ.mid al-Awza'i (n), 
Yazid b. Yazid b. Jabir (A), 'Abd al-RaQ.man b. Yazid b. Jabir (A), 
YaQ.ya b. YaQ.ya al-Ghassani (A), MuQ.ammad b. al-Walid b. 
Ghamir al-Zabidi (A), Sa'id b. 'Abd al-'Aziz al-Taniikhi (A) 

As the most important lawyers of Syria and the Jazira, Shirazi gives 
fourteen names. The list is headed by Abu Idris al-Khawlani (d. 80 
AH/689 CE) and closes with Sa'id b. 'Abd al-'Aziz al-Taniikhi (d. 166 
AH/783 CE).3I The first generation includes two scholars, both Arabs, 
but one of them a mawla.32 The second generation comprises six 
persons, three Arabs and three non-Arabs, the third generation includes 

29 Five from Shirazi, Tabaqiit, 73-74 and two (Ma'mar b. Rashid, 'Abd al-
Razzaq) added by myself. 

30 Cf. K.V. Zettersteen, "al-Abnii' (II)", in EJ2, I, 102. 
31 Shirazi, Tabaqiit, 74-77. I have arranged individuals at the end of his list in 

the chronological order. 
3 Shahr b. f.Iawshab al-Ash'ari. According to Ibn f.Iajar al-'Asqalani, Tahdhlb 

al-tahdhib (Hyderabad, 1325-27/1907-09), IV, 369 Shahr b. f:Iawshab al-Ash'ari 
was a mawlii of Asma' bint Yazid b. al-Sakan, who belonged to the Aws. In W. 
Caskel, Gamharat an-nasab. Das genealogische Werk des Hisiim ibn Mu/:lammad 
al-Kalbi (Leiden, 1966), I, 273 a Shahr b. Khawshab (sic) is mentioned among the 
Banii Ash'ar. The difference in the father's name seems to be due to a scribal error 
or misreading (both Ibn Sa'd, Tabaqiit, VII, 449 and Shirazi give the name of the 
father as I:Iawshab) and in both cases the same person seems to be meant. Here we 
have a case of an Arab mawlii. 
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six scholars of whom only one is a mawlii of non-Arab descent. 
Altogether, only four of the Syrians could be identified as non-Arabs 
by descent. One of the Arab scholars was probably descended from an 
Arab family which had been formerly Christian.33 In terms of 
proportion, 30 percent were non-Arab scholars while 70 percent were 
Arabs. In Syria as in Medina, the Arabs obviously outnumbered the 
non-Arab scholars. 

FuqahiF of Egypt 

• 'Abd al-Ral).man b. 'Usayla aHiunabl).i (A), 'AbdAllah b. Malik al-
Jishani (A), Marthad b. 'Abd Allah al-Yazani (A) 

• [Yazid b. Abi J:Iabib] (n), Bukayr b. 'AbdAllah b. al-Ashajj (n), 
Abu Umayya 'Amr b. al-J:Iarith b. Ya'qiib (n) 

• al-Layth b. Sa'd b. 'Abd al-Ral).man (n), ['AbdAllah b. Lahi'a] (A) 

For Egypt, our sample contains only eight scholars. The first is Ibn 
'Usayla al-Sunabl).i (d. between 70 and 80 AH/690-700 CE), the last 
'AbdAllah b. Lahi'a (d. 174 AH/791 CE).34 The first generation con-
sists of three Arabs, the second generation of three mawiilf. The third 
generation consists of one Arab and one non-Arab scholar. For Egypt, 
the number of Arab jurists ( 4) and the number of mawiilf ( 4) is equal. 

Fuqahii' of Kufa 

• 'Alqama b. Qays al-Nakha'i (A), al-Aswad b. Yazid al-Nakha'i 
(A), Masriiq b. al-Ajda' al-I:Iamdani (A), 'Ubayd b. 'Amr al-
Hamdani (A), Shurayl). b. al-J:Iarith (A), al-I:Iarith [b. 'Abd Allah] 
al-A'war [al-J:Iamdani] (A) 

• 'Amir b. Sharal).il al-Sha'bi [al-J:Iimyari] (A), Sa'id b. Jubayr b. 
Hisham (n), Ibrahim b. Yazid b. al-Aswad al-Nakha'i (A) 

• al-J:Iakam b. 'Utayba al-Kindi (n), I:Iammad b. Abi Sulayman 
[Muslim] (n), J:Iabib b. Abi Thabit [Qays b. Dinar] (n), al-I:Ianth b. 
Yazid al-'Uqli (A), al-Mughira b. Miqsam al-I;>abbi (n), Ziyad b. 
Kulayb [al-Tamimi] (A), al-Qa'qa' b. Yazid (A), [Sulayman b. 

33 Yal)ya b. Yal)ya al-Ghassani, a conclusion based on his and his father's 
name and his descent from the Ghassan, a tribal group which accepted Christianity 
before the advent of Islam. Cf. I. Shahid, "Ghassan", in EJ2, II, 1020-21. 

34 Added to Shirazi's list (see Tabaqiit, 77-78) by myself. In addition, I added 
Y azid b. Abi I:Iabib in the second generation. Shirazi mentions him as pupil of 
Marthad b. 'AbdAllah al-Yazani but not among the importantfuqahii'. 
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Mihran] al-A 'mash (n), b. Mu'tamir (A), 'Abd Allah b. 
Shubruma [al-I;:>abbi] (A), MuQ.ammad b. 'Abd al-RaQ.man b. Abi 
Layla [Yasar] (A), Sufyan b. Sa'id b. Masruq al-Thawri (A), al-
J:Iasan b. ,SaliQ. b. J:Iayy al-J:Iamdani (A), Sharik b. 'Abd Allah b. 
Abi Sharik al-Nakha'i (A), Abu J:Ianifa al-Nu'man b. Thabit b. Zuta 
b. Mah (n) 
[Abu Yusuf Ya'qub b. Ibrahim] (A), [MuQ.ammad b. al-J:Iasan b. 
Farqad al-Shaybani] (n) 

With twenty-six names, Kiifa is second only to Medina in terms of 
the number of scholars. 35 The first is 'Alqama b. Qays (d. 62 AH/682 
CE), the last MuQ.ammad al-Shaybani (d. 189 AH/805 CE). The first 
generation consists of six persons, collectively designated as "the 
students of 'AbdAllah b. Mas'ud". All of them are of Arab origin.36 In 
the second generation, we find two Arabs37 and one mawla.38 In the 

35 Shirazi, Tabaqat, 79-86 lists among the "successors" only twenty-three 
scholars. Since his list of important Kiifan scholars stops at the middle of the 
second century, I added two scholars of the second half of the century (Abii Yiisuf 
and al-Shaybani) who are not included in his list of tabi'un scholars because he 
classified them as members of the Hanafi school. 

36 Shurayl:_l b. al-I:[anth, the famous judge of Kiifa, is generally regarded as an 
Arab of the tribe of (see Ibn I:[ajar, Tahdhib, IV, 326, Ibn Sa'd, Tabaqat, 
VI, 131, and Caskel, Gamharat, I, 233, II, 533), but according to some he was min 
awlad al-furs, i.e. a descendant of the Persians who remained in Yemen after the 
Sassanian occupation (cf. Ibn I:[ajar, Tahdhib, IV, 326 and Ibn Man:(:iir, Mukh-
ta$ar, X, 294-302). In some traditions he says of himself that he is a Yemenite 
registered in the diwan of Kinda ('idiidi fi Kinda, diwani fi Kinda); in one instance 
this is taken to mean that he was a mawla in the sense of being of non-Arab 
descent (cf. Ibn Sa'd, Tabaqat, VI, 132), but this interpretation is not necessarily 
correct. The tradition seems to have the hidden objective of playing down the 
difference between Arabs and mawali. Possibly, the opinion that he was min awlad 
al-{urs derives from the failure to grasp the bias of such traditions. 

7 Ibrahim al-Nakha'i is cgnsidered by most authors as an Arab (cf. Ibn Sa'd, 
Tabaqat, VI, 270; Caskel, Gamharat, I, 264, II, 352; Ibn I:[ibban, al-Thiqat 
(Hydarabad 1398/1978), IV, 8; Shirazi, Tabaqat, 82, Dhahabi, Tadhkira, I, 73; Ibn 
I:[ajar, Tahdhib, I, 177). A few traditions indicate that he was a mawla: 'Abd al-
Ral:_lman b. Zayd b. Aslam took him for one in the tradition quoted at the begin-
ning of this article (see also note 1), and in Baladhuri, Ansab al-ashraf (Beirut 
1398/1978), III, 95 it is reported that he was registered as maw/a in the diwan (al-
jund) of al-Nakha' (on this and other cases of mawali registered in the diwan cf. 
Juda, Mawali, 120-31, esp. 127). These traditions are contradicted, however, by the 
information that his mother was an Arab woman (M.).llayka bint Qays b. 'Abd 
Allah b. Malik b. 'Alqama b. al-Nakha'; cf. Caskel, Gamharat, I, 264, II, 352), 
the sister of 'Alqama b. Qays al-Nakha'i (cf. Ibn I:[ibban, al-Thiqat, IV, 8); the 
marriage between a non-Arab maw/a and an Arab woman was disapproved in the 
first Islamic century and such marriages were rare (cf. Juda, Mawali, 178-81). This 
is another case of an Arab maw/a. 

38 According Ibn I:[ajar, Tahdhib, IV, 11 and Shirazi, Tabaqat, 82, Sa'id b. 
Jubayr was a maw/a of the Waliba b. al-I:[arith, a division of Banii Asad, and 
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third generation the ratio between Arabs and non-Arabs becomes more 
balanced, nine Arabs versus six non-Arabs.39 In the fourth generation 
we have one Arab and one mawla. Altogether the Arab scholars of 
Kiifa (18) outnumber the mawali (8) ·in a ratio of7:3. 

Fuqaha, of 

• al-I:Iasan b. Abil-I:Iasan [Yasar] (n), Jabir b. Zayd al-Azd1 
(A), Mu}?.ammad b. Sir1n (n), Abu 1-'Aliya Rufay' b. Mihran (n), 
I:Iumayd b. 'Abd al-Ra}?.man al-I:Iimyari (A), Muslim b. Yasar (n), 
Abu Qilaba 'AbdAllah b. Zayd al-Azd1 (A) 

• Qatada b. Di'ama al-Sadiis1 (A), Ayyiib b. Ab1 Tam1ma [Kaysan] 
al-Sakhtiyani (n), Yiinus b. 'Ubayd [b. Dinar] (n), 'Abd Allah b. 
'Awn b. Artaban (n), Ash'ath b. 'Abd al-Malik al-I:Iurnrani (n), 
Ibrahim b. Muslim al-Makki (A), Hisham [b. Abi 'Abd Allah 
Sanbar] (n) Dawiid b. Abi Hind [Dinar b. 'Udhafir or 'fahman al-
Qushayr1] (n), I:Iumayd b. Abi I:Iumayd [Tayraw, Tayrawayh, 
Zadhawayh, Dawaraw, 'farkhan, Mihran, 'Abd al-Ra}?.man or 
Makhlad] al-'fawll (n), 'Uthman b. Sulayman [or Muslim b. Jarmii.z 
or Hurmuz] al-Batt1 (n), 

• 'Ubayd Allah b. al-I:Iasan b. al-'Anbari (A), Abd al-
Ra}?.man b. Mahd1 b. I:Iassan (n) 

The legal scholarship of is represented by nineteen names.40 

The list opens with al-I:Iasan (d. 110 AH/729 CE) and closes 
with 'Abd al-Ra}?.man b. Mahd1 (d. 198 AH/814 CE). In the first 
generation there is already a slight majority of four mawali scholars 

according to Ibn Qutayba, al-Ma'arif(Beirut, 1407/1987), 253 he was black. 
39 My conclusions concerning the descent of a few scholars in this group calls 

for a comment: al-l:fakam b. 'Utayba was the maw/a of Kinda and must not 
confused with al-I;Iakam J:?. 'Utayba b. al-Nahhiis (see Ibn I;Iajar, Tahdhib, II, 432; 
on the latter cf. Caskel, Gamhara, I, 157). He is therefore counted as non-Arab. 

b. Mu'tall}ir al-Sulami is an Arab according to Ibn I;Iajar, Tahdhib, X, 
312 and Caskel, Gamhara, I, 124, but according to Ibn Qutayba, Ma'arif, 268, 
some said "that he was an Ethiopian" (min al-ljabasha). He is, however, not 
explicitly termed a maw/a. Therefore, I classified him among the Arabs. Perhaps he 
was an Arab whose black ancestors had been integrated into Arab tribes for many 
years. Mul;lammad b. 'Abd al-Ral;lmiin b. Abi Laylii is generally considered an 
Arab (cf. Ibn I;Iajar, Tahdhib, IX, 303-03; Caskel, Gamhara, I, 177) and so he is 
counted here. His grandfather, however, is said to have be_yn a maw/a of the 
or, more specifically, of Banii 'Amr b. 'Awf (cf. Caskel, Gamhara, IT, 591-92; Ibn 
I;Iajar, al-I$aba fi tamyiz al-$a}J.aba (Beirut, n.d.), VI, 369, no. 9465). This would 
make him an Arab maw/a. 

40 I removed one individual (Suwiir b. 'Abd Allah) mentioned in Shirazi, 
Tabaqat, 87-91, because he belongs mostly to the third/ninth century. 
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against three Arabs. In the second generation, only two of ten persons 
are Arabs, the others being mawali of non-Arab descent. In the third 
generation we find one Arab and one maw/a. Altogether, at 
thirteen of the nineteen scholars were of non-Arab descent (ratio: 7:3). 

Fuqahii' of Khuriisiin 

• 'Ata b. Abi Muslim ('AbdAllah or Maysara] al-Khurasani (n), al-
:Oal;ll;lak b. Muzahim al-Hilali (A), 'Abd Allah b. al-Mubarak al-
Marwazi (n) 

With regard to Khurasan, Shirazi mentions only three scholars, of 
whom two are maw ali. 41 

*** 

Altogether, the Arab scholars in our sample clearly outnumber the 
non-Arabs: sixty-three Arabs against fifty-two mawiili whose non-
Arab origin is either certain or very likely (ratio 55:45). The conven-
tional wisdom in Islamic scholarship that the non-Arab mawati by 
"sheer number came to dominate the world of scholarship" cannot, 
therefore, be substantiated, at least as far as the elite of Islamic 
jurisprudence before the establishment of the classical schools of 
jurisprudence is concerned. 42 

It is striking that some places or regions had high percentages of 
non-Arab fuqaha' (Yemen 100 percent, Mekka 80 percent, 70 
percent), while other centers display the opposite pattern (Medina 20 

41 Shirazi, Tabaqat, 93-94. I left out Ibn Rahwayh who flourished in the third 
cent_ury AH. 

42 The data contained in the NUP database (see notes 15 and 16) corroborate-
on the whole-the results of the present study, even if the difference between both 
categories of scholars is smaller than in my sample. For the period between 81 and 
240 AH the percentage of Arab fuqaha' is 49 (count: 58), that of scholars of non-
Arab descent is 51 (count: 60). Even if the sample is enlarged by including scholars 
who are notfuqaha' (count 314), the ratio between Arabs and mawali remains 
almost the same (deviation 0.45 percent). Source: J. Nawas, "The evolution of fiqh 
and the ethnicity of its practitioners over the first four centuries of Islam", paper 
presented at the International Medieval Congress, University of Leeds, 19-17 July 
1997. A more elaborate version of this essay will be published as "The emergence 
of fiqh as a distinct discipline and the ethnic identity of the fuqaha' in early and 
classical Islam", in Proceedings of the 19th Congress (1998) of the Union 
Europeenne des Arabisants et Islamisants (UEAI), ed. H. Kilpatrick, S. Leder, and 
B. Martel-Thoumian (Halle, in press). 
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percent, Syria 30 percent, Kufa 30 percent). And contrary to what one 
might have expected,43 the number of important non-Arab scholars is 
as a rule not higher in the centers of jurisprudence situated outside the 
Arabian peninsula. Non-Arab scholars formed merely a minority in 
certain centers outside Arabia, while dominating certain centers inside 
Arabia. 

If one calculates the proportion of Arab and non-Arab scholars per 
generation of scholars, in the first generation there were 63 percent 
Arabs versus 37 percent non-Arabs. In the second generation we find 
40 percent Arabs and 60 percent non-Arabs, almost the opposite. In the 
third generation the proportion again reverses itself and the Arabs 
enjoy a numerical superiority, with 63 percent. In the fourth generation, 
which includes only a few scholars, the ratio is equal but too small to 
be significant. These results contradict the opinion expressed in the 
Muslim tradition quoted at the beginning of this article, namely, that 
after the generation of the Companions legal knowledge passed to the 
mawdll in nearly all regions of the Islamic kingdom. 

How can we explain the difference between the impression of 
Muslim and Western scholars on the role of non-Arab scholars and the 
results of the statistical investigation? As far as the Muslim view is 
concerned, it seems likely that opinions such as that of 'Abd al-Ra.Qman 
b. Zayd b. Aslam or of traditions such as those about al-Zuhri and the 
caliph 'Abd al-Malik have their origin in the conflict between the Arabs 
and the mawdll which was a major issue from the end of the first until 
the beginning of the third Islamic century.44 The Arabs, who considered 
themselves the superior race, feared and opposed the growing influence 
of non-Arabs in the kingdom. Such Arab anxiety is articulated in the 
traditions reporting the dialogue between al-Zuhri and 'Abd al-Malik. 
The mawdll, on the other hand, gave expression to their growing self-
assurance by pointing to their achievements and to the services they 
were supplying to Islam. This seems to be reflected in the statement of 
'Abd al-Ral;lman b. Zayd, himself a maw/d. 

Western scholarship seems to have been impressed by Muslim 
traditions which highlight the leading role played by mawdli scholars 
and by the fact that some outstanding jurists and scholars, e.g. al-
I:Iasan AbU I:Ianifa and Mul;lammad al-Shaybani, were 

43 See G.H.A. Juynboll, Muslim Tradition. Studies in chronology, provenance 
and authorship of early hadith (Cambridge, 1983), 132-33. 

44 Goldziher's chapter "'Arab und 'Agam" remains a useful summary of the 
conflict between Arabs and mawall. Cf. his Studien, I, 101-46. 
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mawali. The error is a result of generalization. But why were the many 
important Arab scholars overlooked? One reason may be that Western 
scholars tended to think very little of Arab civilization and of the 
cultural capacities of Arabs at the time of the rise of Islam, and could 
not imagine that the flowering of Islamic culture could be the work of 
Arabs. It had to have been the members of the pre-Islamic advanced 
civilizations, above all the Hellenistic, i.e. "Western", one, who were 
responsible for the achievements of Islamic culture and civilization. 45 

The Cultural Background of the Legal Scholars of Non-Arab Descent 

We come now to the second set of questions posed in the introduction: 
Where did the non-Arab scholars come from? To what extent were they 
integrated into Arab-Muslim society? Information on the cultural 
background of non-Arab legal scholars is scarce. Only on occasion do 
the sources explicitly state where a person of non-Arab descent or his 
ancestors came from. Mostly, the sources indicate merely that someone 
was the maw/a of a tribe, clan or individual. In such cases, his name, 
or the names of his ancestors, can provide a clue as to the probable 
region of origin. Names of early Muslim scholars have only seldom 
been studied for such a purpose. 46 The following conclusions should 
therefore be taken as provisional; they need to be verified on the basis 
of a larger database. 

When comparing the names belonging to scholars of Arab and non-
Arab descent living in the first two centuries AH, several peculiarities 
are noticeable: (1) names of the non-Arabs are mostly shorter, i.e. they 
lack the extensive genealogy borne by many Arabs mentioned in the 
sources. Sometimes even a father's name is lacking. (2) The use of the 
kunya in the genealogy is more characteristic for the names of mawali 
than of Arabs. The kunya contained in the genealogy of a maw/a often 
replaces a foreign name, and we can assume that the ancestor who 
bore the kunya had converted to Islam. (3) In the genealogies of mawali 
scholars certain names occur which are not used by Arabs; if the origin 
of these names could be identified, the cultural origin of the scholar in 
question would be determined. (4) Some names, although seemingly 
Arabic, are typical for mawall and are rarely used by "true Arabs". 
These observations can be helpful in cases in which it is uncertain 

45 Several examples of disparaging remarks on the abilities of the Arabs are 
found in Goldziher, Studien, I, 108, 109, 112. 

46 An exception is R.W. Bulliet, Conversion to Islam in the Medieval Period. 
An Essay in Quantitative History (Cambridge and London, 1979). 
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whether an individual should be classified as being of Arab or non-
Arab descent. In the following, I present some examples of mawalf 
names taken from my sample. 

Names which can be identified as Iranian: Farrukh, Hurmuz, 
Mihran, Markabudh, Zfl!ii, Mah, Artaban, 'Udhiifir, Tayrawayh,47 
Kaysan, Suhrab, Sirin, Sanbar,48 Jarmuz,49 or al-Majashun (or Maji-
shun), which is a nickname.50 Names like Jurayj and Tadrus are 
obviously of Greek origin ( Georg6s, Theodoros ); a name like Y al).mad 
may be Indian;5I Tarkhan is Turkish.52 The name Qarqara or Jarja 
(two different spellings of the same name) is not Arabic;53 I could not 
determine, however, to which language it belongs. 

Many mawalf, however, had Arabic or seemingly Arabic names 
which they adopted or received either when they were integrated into an 
Arab family or upon conversion. This makes it difficult to determine 
their origin. But even in such cases names can be informative. As 
mentioned, among the mawalf certain names occur with a higher 
frequency than among Arabs and seem to be typical, even if these 
names are Arabic and were also used by Arabs, e.g. Yasar, Maysara, 
Maymun, Dinar, Nafi' and Muslim. Yasar (happiness, prosperity) 

47 Cf. Ph. Gignoux, /ranisches Personennamenbuch, Band II: Mitteliranische 
Personennamen, Faszike/2: Noms propres sassanides en moyen-perse epigraphique 
(Wien 1986), no. 352: Farrox, no. 448: Hormizd, no. 630: Mihran, no. 575: 
Mardbiid, no. 589: Mardaybiid, no. 1088: Zotiy, no. 510: Mah, no. 125: Ardavan, 
no. 990: Veh-Sabuhr, no. 306: Daray-veh. I am indebted to R.E. Emmerick 
(Hamburg) for his advice concerning the names which I suspected to be of Persian 
ori!jin. 

8 Cf. F. Justi, lranisches Namenbuch (Marburg 1895 [Hildesheim 1963]), 152 
a: Kaitan/Kaidan, 312b-313a: Suhrab (also Gignoux, Jranisches Namenbuch II, no. 
868: Sahrab), 302b-303a: Sirin, 281b, 282a: I 

49 Probably a misreading of Hurmuz or Hurmuzd, also given as an alternative 
in the sources, cf. Ibn I:Iajar, Tahdhib, VII, 153-54; al-Bukhan, al-Ta'rikh a/-kabir 
(Beirut, n.d.), III/2, 244 (no. 2287). 

50 According to Ibn Mardawayh in his Ta'rikh l$bahiin, the first bearer of this 
nickname, Abii Salama Dinar or Maymiin al-Majashiin, the grandfather of 'Abd al-
'Aziz b. 'Abd Allah, originated from See al-Sam'ani, al-Ansiib 
(Hyderabad, 1962ff.), V, 107; Ibn Man?iir, Mukhta$ar, XXVIII, 43-44; and al-
Mizzi, Tahdhib al-kamiilfi asmii' al-rijiil (Beirut, 1992), XVIII, 155. 

51 The name of the grandfather of al-Awza'i. According to some traditions he 
was descended from captives of Sind. Cf. Ibn I:Iajar, Tahdhib, VI, 239; Ibn 
Manziir, Mukhtasar, XIV, 313 ff. 

52. Cf. J. Th. Zenker, Tiirkisch-Arabisch-Persisches Handworterbuch (Leipzig, 
1866 [Hildesheim, 1979], I-II, 277, 597; G. Doerfer, Tiirkische und mongolische 
Elemente im Neupersischen, vol. 2 (Wiesbaden, 1965), 495 ff. 

53 This is the name of the grandfather of the Meccan scholar Muslim b. Khalid, 
whose epithet, "a1-Zanji", indicates that he may have been of African origin; the 
sources differ, however, as to why he had this /aqab. Cf. Mizzi, Tahdhib, XVII, 
508-09, 512. 

169 



170 THE FORMATION OF ISLAMIC LAW 

310 HARALD MOTZKI 

seems to be-at least in some cases-the Arabic translation of the 
Persian name Peroz (happy, successful).54 This may also be the case 
with Maysara and Maymiin, which have a similar meaning. Other 
names, like Farriikh, have a meaning in Arabic, 55 but were not names 
used by Arabs and were homonyms of foreign names. 56 Dinar (from 
the Roman denarius) and Nafi' (useful) seem to have been popular as 
names for slaves even if they were borne also by some Arabs. Patrons 
may also have given the name Muslim to a converted slave, and newly 
converted fathers obviously favored this name for one of their male 
children. 57 

My investigation into the origin of the scholars of non-Arab descent, 
based on their genealogies and on explicit information in the sources 
concerning their origin, has produced the following results: All of the 
six mawiili active in Medina had a Persian background. Among the 
eight Meccan mawiili there was one of Nubian or Ethiopian origin 
('Ata')58 and one Berber ('Ikrima). The other six are more difficult to 
identify: two of them had an ancestor with a Greek-Christian name and 
could have come from Syria or Egypt (Abii Zubayr, Ibn Jurayj), one 
may have had a Persian father (Ibn Abi Najil_l), another an Ethiopian 
background (Mujahid),59 a third came from the Yemen and could have 
had Persian, Ethiopian or other roots ('Amr b. Dinar), and the origin of 
the last (Muslim b. Khalid) may be African.60 Of the seven Yemenite 

54 See the case of al-I;Iasan father (H. Ritter, "I;Iasan in 
EJ2, III, 247) and the father of Sulayman (Ibn Manfiir, Mukhta$ar, X, 193). 

55 The meaning is: "Ears of wheat of which the final condition had become 
apparent and of which the grain has become organized and compact". E.W. Lane, 
Arabic-English Lexicon (London, 1877), II, 2363. The Arabic word may be of 
Persian origin. 

56 In our sample the name Farriikh is borne by individuals who seem to have 
had a Persian background (see Ibn Qutayba, Ma'arif, 274). On the Persian name 
"Farrox" see note 47. The use of homonym names was noted already by Goldziher, 
Studien, I, 133. 

57 This does not mean that the bearers of these names had always been non-
Arabs, non-Muslims or slaves by descent. 

58 According to Abii Dawiid al-Sijistani in Ibn l;Iajar, Tahdhlb, VII, 200 he 
was a nub!; according to Ibn Manfiir, Mukhta$ar, XXII, 219 he was a }}abash!. For 
a detailed biography of 'Ata' with a discussion of the reliability of the information 
on him, see Motzki, Anfiinge, 219-33. 

59 His father's name, Jabr, is common among Arabs, but it may be a 
homonym of the Ethiopian name Gabr (servant). My colleagues, Dr. Veronika Six 
(Hamburg) and Prof. Dr. Manfred Kropp (Mainz), confirmed my assumption that 
the name could be Ethiopian. There is also an old Jewish name Geber (cf. L. 
Koehler/W. Baumgartner, Lexicon in veteris testamenti Iibras (Leiden, 1958), 168; 
1 Kings 4: 13, 19), but I could not determine whether the name continued to be 
used. See also below note 75. 

60 See note 53. 
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scholars, four or five are regarded as abniY al-furs, descendents of the 
Sassanian occupation forces who stayed in Yemen during the last 
decades of the sixth and the first decades of the seventh century CE; the 
others were mawiili (Tawiis, Ma'mar, 'Abd al-Razzaq) of probably 
Persian origin.61 Among the four non-Arab scholars of Syria we find 
one with a Persian ancestry (Maymiin),62 another whose grandfather 
originated from the Indus valley (al-Awza'i),63 a third with a Persian or 
Indian background (Mak!Jiil),64 while the last came perhaps from a 
Jewish family of uncertain geographical origin (Sulayman b. Miisa).65 
Of the four Egyptians one can be identified as Persian (al-Layth),66 
another as Nubian (Yazid b. Abi I:Iabib).67 I could not determine the 
descent of the other two. It is striking that among the important Muslim 
jurists of Syria and Egypt during the first two centuries none were 
obviously of Syrian, Greek or Coptic Christian origin. The ethnic 
background of the eight mawiill of Kufa is difficult to determine. Two 
of them were of Persian descent,68 and one was black.69 The origin of 
the other five remains obscure, although I imagine that most of them 
came from Mesopotamia and the eastern regions of the former 
Sassanid empire which had been conquered by tribes who had settled 
at Kufa. Amongst the thirteen mawiilf scholars of nine clearly 
had Persian roots,7° and three others may have had the same back-

61 Tawiis b. Kaysan was a maw/a of the abna' al-furs or of the Banii I:famdiin 
(see Ibn I:fajar, Tahdhfb, V, 8; Ibn Qutayba, Ma'arif, 258. Goldziher's statement 
that he originated from the abna' themselves [Studien, I, 113, note 3] is not 
substantiated by the sources which I have consulted). Ma'mar b. Rashid, maw/a of 
the Azd, probably had Persian roots because he originated from Ba!?ra. 'Abd al-
Razzaq is considered by most sources as a maw/a of the Banii I:fimyar, but in Ibn 

Mukhta!jar, XV, 98 he is identified as a descendant of the abna'. Both can 
be true. There are other cases of abna' who had been mawalf, e.g. Miisil b. Badhiln, 
the son of the governor of the Sassanids in Yemen, is said to have been a maw/a of 
the Banii JumaJ:! or Makhziim or Madhhij (see Mizzi, Tahdhfb, XXII, 5; Ibn I:fajar, 
Tahdhfb, III, 216-18). 

62 According to al-Shirazi, Tabaqat, 77 and Ibn Mam;iir, Mukhta!jar, XXVI, 
60-68 his father was among the captives of 

63 According to Shirazi, Tabaqat, 76 he belonged to the captives of the 
Yemenites and according to Abii Zur'a al-Dimashqi he belonged to the captives of 
Sind (Ibn I:fajar, Tahdhfb, VI, 239). 

64 The information on Makl:tiil is contradictory: Sind (cf. al-Shirazi, Tabaqat, 
75; Ibn Qutayba, Ma'arif, 257), Persia (Ibn I:fajar, Tahdhfb, X, 291). 

65 This conclusion is based solely on the names Sulayman and Miisa. 
66 "Nal:mu min al-furs min /!Jbahtin", Ibn I:Iajar, Tahdhfb, VIII, 459. 
67 Cf. Dhahabi, Tadhkirat (Beirut, n.d.), I, 129. 
68 Sulayman b. Mihran (Ibn I:fajar, Tahdhib, IV, 222-26) and Abii I:Ianifa (Ibn 

I:Ialar, Tahdhib, X, 449-52; J. Schacht, "Abii I:Ianifa al-Nu'miln", in EJ2, I, 123). 
9 Sa'id b. Jubayr (Ibn Qutayba, Ma'arif, 253). 

70 Al-I:Iasan MuQ.ammad b. Sirin, Abii l-'Aliya Rufay', Ayyiib b. 
Abi Tamima, 'Abd Allah b. 'Awn, Hisham b. 'Abd Allah, Dilwiid b. Abi Hind, 
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ground.7 1 The origin of the remaining one (Muslim b. Yasar) is 
obscure. Of the two mawiili scholars of Khurasan, one is of Persian, 
the other of Turkish descent. 72 

Most of the scholars of non-Arab descent have an Iranian back-
ground. This is certain for 50 percent (26 individuals) and probable for 
21 percent (eleven individuals). This gives a total of 71 percent. If we 
add the scholars of Indian and Turkish origin, the proportion rises to 
nearly 77 percent. Just under 10 percent came from Ethiopia, Nubia 
and Northern Africa to the west of Egypt (five individuals). Less than 
10 percent (five individuals) had, or can be presumed to have had, a 
Syrian or Egyptian Christian (two scholars) or a Jewish background 
(three individuals). The ethnic, cultural or religious origin of 12 percent 
of the non-Arab scholars remains completely obscure. 73 

How close were these scholars to their origins? Answering this 
question may give us an impression as to the degree of their integration 
into Arab-Muslim society. The question can be answered without 
hesitation in cases in which concrete information on an individual, his 
ancestors and the circumstances of their entrance into Muslim society is 
available. This is, however, often not the case. In the absence of such 
information, conclusions can be drawn from the genealogy, if it 
contains names that are foreign or typical of slaves and mawiili, and 
from the dates of a scholar's life. Here, however, a problem arises: Did 
an individual give up his name upon conversion and adopt an Islamic 
name instead, as usually happens in modern times, or did he keep his 
original name and give Islamic names only to his children born after 
conversion? 

The fact that in several genealogies of mawiili the Islamic names end 
with a kunya, the bearer of which has a foreign or typical mawiili 
name, speaks in favor of the assumption that in principal there was no 
change of names upon conversion. The new convert adopted only an 
Islamic or Arabic kunya and often (not always) his descendants used 

I:Iumayd al-Tawil, 'Uthman b. Sulayman. 
71 Yiinus b. 'Ubayd, Ash'ath b. 'Abd al-Malik, Isma'il b. Muslim. Their 

descent is not mentioned in the biographical literature, and also their genealogies 
give no clue as to their origin. We can, however, assume that they originated from 
the Eastern provinces, because they were mawiili of Arab tribes garrisoned in 
Mesopotamia and active in the conquests of the East. 

72 Of Persian descent: 'AW' b. Abi Muslim originated from Balkh; the name of 
his father was (according to some) Maysara, cf. Ibn I:Iajar, Tahdhib, VII, 212. Of 
Turkish origin: 'Abd Allah b. al-Mubarak (his father was turk!, his mother 
khwarizmiyya), Ibn I:Iajar, Tahdhfb, V, 384. 

73 This is more than 100 percent because the Christian and Jewish scholars are 
included in the categories of geographical origin. 
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only this kunya. Examples are: Rabi'a b. Abi 'Abd al-Ral}.man [Far-
rukh], 'Abd al-'Aziz b. 'AbdAllah b. Abi Salama [Dinar/ Maymun], 
'Ata' b. Abi RabaQ. [Aslam], 'AbdAllah b. Abi NajiQ. [Yasar], al-
I:Iasan b. Abi 1-I:Iasan [Yasar] Ayyub b. Abi Tamima 
[Kaysan], Hisham b. Abi 'Abd Allah [Sanbar], Dawud b. Abi Hind 
[Dinar], I:Iumayd b. Abi I:Iumayd [Tayrawayh/ Tarkhan]. 

In cases in which no kunya is used, we can adopt the rule that the 
individual who comes after the last bearer of an Arab name converted 
to Islam. For example, the genealogy of the famous jurist Abu I:Ianifa 
is as follows: Abu I:Iamfa al-Nu'man b. Thabit b. Zuta b. Mah. He and 
his father Thabit have Arabic names, whereas his grandfather and 
great-grandfather have Persian names. According to my rule, his 
grandfather entered Arab-Islamic society and gave his son an Arabic 
name. This is corroborated by reports in the sources that his grand-
father originated from Kabul, became a slave of the Arabian tribe 
Taym-Allah b. Tha'laba, converted to Islam and was set free.74 

As for names used by Arabs but more typical of mawalf, like Yasar, 
Maysara, Maymun, Nafi', Dinar and an Islamic name like Muslim, we 
can assume that the bearer of the name entered Arab society as a slave 
and received his Arabic or Islamic name from his owner in place of his 
original foreign name; or, alternatively, that one of his descendants 
changed the foreign name into an Arabic one. 75 

The following examples illustrate three cases of scholars who 
represent different types of integration into Arab-Islamic society: 
converts of the first, second and third generation. 

Niifi', the mawlii of Ibn 'Umar. His father's name is unknown. 
According to the earliest and probably most reliable information, Nafi' 
became a slave of Ibn 'Umar during the conquest of the Iranian town 
of Naysabur and the surrounding regions in the year 30 AH/651 CE, a 

74 Al-Kha!ib al-Baghdadi, Ta'rfkh Baghdad (Beirut n.d.), XIII, 324-25 
(according to a grandson of Abu I:Janifa). Cf. also Schacht, "Abu I:Jamfa", 123. 
For the rule, see also Bulliet, Conversion, 19. 

75 For an example of a descendant who changed a foreign name into an Arabic 
one, cf. Goldziher, Studien, I, 133, note 2. The name Yasar may-in some cases at 
least-also be a homonym of a foreign name; possibly there was an Aramaic 
equivalent of the Hebrew yashar Uust, upright, pious, cf. Koehler/Baumgartner, 
Lexicon, 414). That this name (and e.g. the name Jabr, too, see above note 59) was 
considered as foreign when the bearer of it was a slave or mawlii is illustrated by 
the traditions on the Jewish and Christian "informants" of Muhammad. On these 
traditions cf. Cl. Gilliot, "Les 'informateurs' juifs et chretiens de Mul;lammad. 
Reprise d'un probleme traite par Aloys Sprenger et Theodor Noldeke", in Jerusalem 
Studies in Arabic and Islam 22 (1998), 84-126. A slave could, of course, also 
receive a typical Arabic name. 
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campaign in which Ibn 'Umar participated. Since Nafi' died in 117 
AH/735 CE he must have been a small child, perhaps an infant, at the 
time he became the property of Ibn 'Umar.76 He surely got his Arabic 
name from his patron, in whose home at Medina he must have grown 
up. Consequently, he could not have brought with him much knowledge 
of his culture of origin. This is one of the few examples of a scholar 
who entered Muslim society himself. 

Al-/fasan The father of this famous scholar was taken 
prisoner during the conquest of Iraq. He was brought to Medina, 
received an Arabic name in place of his Persian one, and was later 
liberated by his owner, an Arab-Muslim woman, surely only after his 
conversion to Islam. Al-I:Iasan was born of his father's marriage at 
Medina to a slave woman who was later liberated, and he grew up in 
Wadi al-Qura, north of Medina. In this and most other cases in which 
the father of a scholar became a member of Arab-Muslim society, the 
scholar himself received his education in an Arab-Muslim environment, 
which makes it highly unlikely that he retained much of the culture of 
his ancestors. 

'Abd al-Malik b. 'Abd al-'Az1z b. luray}. His grandfather's name 
was Greek, Jurayj, i.e. Georg(os). The fact that he gave his son a 
Muslim name-'Abd al-'Aziz-suggests that the grandfather himself 
had joined Arab-Muslim society and become a Muslim. This conclu-
sion, based on 'Abd al-Malik's genealogy, is corroborated by the 
information of the sources that his grandfather had been a Byzantine 
slave owned by Umm J:Iabib hint Jubayr, the wife of 'Abd al-'Aziz b. 
'AbdAllah b. Khiilid b. Asid who belonged to the Banii UmayyaJ7 
Since the descendants of Jurayj are known as mawiili of the clan of 
Khiilid b. Asid, we can assume that Jurayj was freed after he had 
converted to Islam. Thus, this Meccan scholar represents an individual 
whose integration into Muslim society began already with his grand-
father. 'Abd al-Malik's father, 'Abd al-'Aziz, was already regarded as 
a Muslim scholar and traditionist. 78 

If one classifies the scholars according to their date of entrance into 
Arab-Muslim society, it appears that only a few were first generation 
converts. Our sample includes no more than five such individuals.79 
Most scholars belong to the second generation, which means that entry 

76 See Motzki, "Quo vadis", 55-57. 
77 See for his biography Motzki, Anfiinge, 239-54. 
78 See Ibn I:Iajar, Tahdhib, VI, 333. 
79 Nafi', maw/a of Ibn 'Umar, 'Ikrima, maw/a of Ibn 'Abbas, MakJ:liil, 

Maymiin b. Mihran and Rafi' b. Mihran. 
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into Arab-Muslim society had already been made by their fathers. This 
is certain in the case of twenty scholars. Thirteen others, finally, belong 
to the third generation of mawiiti. For the rest the information is too 
scant to allow a classification. I could not find any indication that an 
important early legal scholar received his education, not to mention a 
legal education, in his culture of origin and afterwards became a 
Muslim jurist. This may be due to the scarcity of information provided 
by the sources. I imagine that in towns in which the Arabs and their 
clients lived in close proximity to a non-Muslim majority, as in Fustat, 
converts continued to have contacts with their former co-religionists, 
and there are indeed some examples of this;80 on the other hand I also 
imagine that converts were expelled from their former religious 
communities, that contact with them was avoided, and that converts 
tried to demonstrate the sincerity of their conversions by breaking their 
relations with their former co-religionists and avoiding anything that 
could be interpreted as sympathy for their former belief. In any case, 
among the scholars included in my sample, there are only a few who 
may have grown up in a mainly non-Muslim milieu. 

Conclusion 

Western scholars have attached great importance to the role played, 
quantitatively and qualitatively, by scholars of non-Arab descent in the 
formative period of Islamic scholarship in general and jurisprudence in 
particular. A statistical investigation based on a sample of important 
Muslim jurists of the first two Islamic centuries, however, lends no 
support to this assumption. "True Arabs" constitute the majority among 
the selected group. Equally unfounded is the tacit assumption that the 
number of scholars of non-Arab descent was higher in the centers 
situated in the regions of ancient high cultures outside the Arabian 
peninsula-regarded as crucial in the formative period of Islamic 
jurisprudence-than it was in Arabia. Although my sample is small, I 
predict that the result will not be substantially different if a much larger 

8° For example, 'AbdAllah b. Wahb, who is considered a Maliki scholar by 
Shirazi (Tabaqiit, 150) and is not contained in my sample. According to a tradition 
only rarely encountered in the sources, he learned writing and reading from a 
Christian (cf. Miklos Muranyi, 'AbdAllah b. Wahb (1251743-1971812) Leben und 
Werk. Al-Muwatta', Kitab al-muf:tiiraba herausgegeben und kommentiert (Wies-
baden 1992), 18). I wonder, however, whether the learning of reading and writing-
or even attendance at a Christian primary school-is likely to have imparted the 
legal knowledge which Islamic jurisprudence is assumed to have borrowed from 
Christianity, Roman or Roman provincial law. 
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database is analyzed (even if the ftadUh scholars are included).81 This 
has to be checked by further investigations. It is desirable to study the 
question of the number and impact of mawdli scholars in other fields of 
Islamic scholarship, such as tafsir, ftadUh and grammar. 

According to several Islamicists, Islamic law inherited many solu-
tions from Roman, Roman provincial, Christian or Jewish law .82 Some 
of these scholars considered the early Muslim jurists of non-Arab 
origin as responsible for the purported borrowings. The investigation of 
the ethnic origin of the non-Arab scholars contained in my sample 
shows, however, that three quarters of them had an eastern background 
and came from the regions of the former Sassanian empire. They can 
hardly have been responsible for Islamic borrowings from Roman and 
Roman provincial law.83 Scholars with clearly Christian or Jewish 
roots are very few in number. Additionally, most of these scholars are 
Muslims of the second and third generation, whereas most first-
generation scholars entered Arab-Muslim society as children and thus 
grew up in an Arab-Muslim environment cut off from their ethnic roots. 
These findings lend no support to the assumption that scholars of non-
Arab origins brought the purported borrowings with them from their 
native legal systems. 

On the basis of the quantitative analysis presented here I cannot 
claim that there was no case of borrowing by a non-Arab scholar from 
the law in which he or his ancestors grew up. The results of this study 
suggest only that we can no longer take for granted the idea that 
scholars of non-Arab descent were the most natural vehicles of 
borrowings from pre-Islamic non-Arab legal systems. It is certainly 
possible that there were scholars who received their education in their 
culture of origin, then converted and introduced legal solutions of their 
former law systems into Islamic jurisprudence. Such cases must, 
however, be demonstrated. I do not know of such a case from the first 
two centuries AH. 

In principle, the results of this study do not affect the theory that 
Islamic law borrowed resources from other legal systems. The results 
do suggest that we should give greater attention to the exact manner in 
which a proposed borrowing took place. If it is claimed, for example, 

81 See note 42. 
82 See note 10. 
83 Schacht's assumption that this sort of borrowing came into Islamic juris-

prudence via the Hellenistic rhetorical education can be dismissed since it "never 
imparted much legal knowledge", cf. Crone, Roman, 9. 
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that the maxim "al-walad li-l-firash" was borrowed from the Roman 
legal maxim "pater est quem iustae nuptiae demonstrant",84 it should 
be shown that the first Muslim jurists who circulated the maxim were 
non-Arabs who originated from the former Byzantine territory. 

84 The Roman origin of the Islamic maxim has been proposed by Goldziher 
(Studien, I, 188) and Schacht (Origins, 181-82). Crone (Roman, 10-11, 105-06) 
rejected it, but her argument that there is also a Jewish parallel does not necessarily 
exclude a Roman origin. On this maxim see also Motzki, Anfiinge, 76, 83, esp. 
115-20 and U. Rubin, "'Al-walad li-l-firash'. On the Islamic Campaign against 
'zina'", in Studia lslamica 78 (1993), 5-26. 
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8 
THE JUDICIARY (QAJ)IS) AS A 

GOVERNMENTAL-ADMINISTRATIVE 
TOOL IN EARLY ISLAM 

Irit Abramski-Bligh 

According to Islamic theory, the sharz<a (holy law) is independent 
of any political control. Even the caliph, the head of the Islamic com-
munity, is accountable to the sharz<a and must obey and protect it. 
Theoretically, this belief confers a special role on the culamii), the 
scholarly guardians and interpreters of the sharz<a. From the earliest 
days of the Islamic polity, the Cufamii) have enjoyed de jure autonomy 
and independence in religious questions from the arbitrary will of the 
caliph. 1) 

In practice, the status and authority of the scholars as an organized 
group was not formalized until the Ottoman period, when they were 
forced into a bureaucratic governmental framework. 2 ) But even 
under the Rashidun, the Umayyads, and the cAbbasids, various 
official religious positions were created and staffed, including qiir,lt 
Uudge), mubtasib (supervisor of morals and the market-place), 
mucallim or mukattib (schoolteacher) and mudarris aljiqh (lecturer in 
legal science). Some who filled these posts, however, may not really 

1) See, for example, Abu Yusuf, Kitiib al-khari[j in A. Ben Shemesh, Taxation in 
Islam (London, 1969) III, p. 35; Cl. Cahen, "The Body Politic" in G. von 
Grunebaum (ed.) Unity and Variety in Muslim Civilization (Chicago Univ. Press, 
1975) pp. 137, 143; I. Lapidus, "The Separation of State and Religion in the 
Development of Early Islamic Society,'' International journal of Middle East Studies VI 
( 1975). 

2) H. A. R. Gibb and H. Bowen, Islamic Society and the West, vol. 1, pt. 2 (Oxford 
Univ. Press, London, 1957) pp. 79-138; N. Itzkowitz, "Eighteenth Century 
Ottoman Realities," Studia Islamic a 16 ( 1962) pp. 73-94. 
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have been 'ulamii); furthermore, the offices frequently involved 
nonreligious work as well. In addition, there were 'ulamii) in com-
pletely nonreligious offices. 

In this paper, we aim to trace the entry of the 'ulamii) into the 
governmental-administrative system of early Islam (up to 320/932), 
using the example of the qii(if, the first religious functionary to 
appear. 

In the Umayyad and early 'Abbasid periods, the office of qii¢ihad 
not yet been rationalized as a clearly religious-judical post. Qii¢is were 
frequently assigned a variety of nonjudicial functions, and 'ulamii) 
would often receive dual or multiple appointments to administrative 
as well as judicial or religious positions. Furthermore, not every qii(ii 
was a genuine 'iilim. 

In any case, most 'ulamii) in the early Islamic era remained outside 
the government hierarchy as uninstitutionalized men of learning, 
supporting themselves through trade, crafts and other secular 
occupations. Some refused governmental offices on principle, even 
under threat of punishment. 3 ) One cannot speak about the 'ulamii) as 
a distinct interest group or organized social elite in early Islamic 
times. Lapidus calls them "an administrative and social, as well as 
a religious elite," but admits that they "were not a distinct class, but 
a category of persons overlapping other classes and social divisions 
permeating the whole society," 4) even in the later Middle Ages. 

The independence and rising status of the qii(ii gained formal sanc-
tion in the bureaucratic centralization and rationalization under 
Harlin al-Rashiid. Then, under the Mu'tazilite caliphs (198/813-
233/847), the political role of the qii(ii became even more crucial. 
Respected 'ulamii) had often been used to buttress the legitimacy of 

3) <AJi b. Khalll al-Tarabulusl, Mu<zn al-bukkiim (Egypt, 1973) p. 8; Mubammad 
b. Khalaf al-Wak!c, Akhbiir al-Q7(iiit (Cairo, 1950) I, pp. 7-13, 22. For an analysis 
of this type of tradition see: N. J. Coulson, "Doctrine and Practice in Islamic 
Law," Bulletin rif the School of Oriental and African Studies XVIII ( 1956) pt. 2, pp. 211-
226; also: idem, Conflicts and Tensions in Islamic Jurisprudence (Chicago, 1969) pp. 
58-76. 

4) Ira Lapidus, Muslim Cities in the Later Middle Ages (Cambridge, 1967) p. 108. 
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both Umayyad and 'Abbasid rule, but the novel attempt to impose 
religious-ideological uniformity throughout the Islamic realm, and 
the Mu'tazilite emphasis on the primacy of reason, made the qiir;lz 
indispensible. 

After the caliphs failed in their attempt to impose Mu'tazilite doc-
trines, the position of the qiir;lzwas made equal to that of other influen-
tial officials in the governmental administration. 

The crystalization of the administrative institutions in general and 
of the qiir;lz in particular, however, was accompanied by an undercur-
rent of rivalry within the ruling elite for influence upon the caliph and 
decision-making power in the empire. The most bitter rivalry 
developed between the head of the bureaucracy, the vizier, and the 
head of the 'ulamii), the chief qiir;lz, who was incorporated in the 
governmental machinery (see the detailed description of the office 
below). 

The military, which constituted the most essential part of the ruling 
elite, stood above this competition since they possessed real power. 
On the other hand, both the kuttiib (clerks) and the 'ulamii) represented 
the learned, professionally trained intellectuals. The kuttiib were influ-
enced by pre-Islamic, mostly Iranian culture, whereas the culamii) 
were trained basically in Islamic religious studies. These two groups 
competed for recognition of their capacity to establish rules for effec-
tive government. Through this competition both institutions (the 
vizierate and the chief judiciary) were strengthened and crystalized. 
In the period under consideration ( 41/661-320/932), which also coin-
cided with ,the formation of classical Islamic institutions, there were 
certain stages in which one of the two rivals held the edge. This was 
due to the combination of historical circumstances. In the Muctazilite 
period (198/813-233/847) the qiir;lz was caliph's most indispensible 
official for religious purposes; in the period from al-Mucta<;lid to al-
Muqtadir (279/892-320-932), during the attempt to recover the 
caliphal treasury, the vizier, who was deliberately picked from the 
ranks of financial administration, became the most vital governmen-
tal aide to the caliph. In this article we devote our attention to on!y 
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one of the two rival forces, the judiciary, and attempt to review the 
development of the institution from its inception to its crystalization. 
Emphasized here are the specific characteristics of the office which, 
though held by an 'alim (who represented the sharz'a and stood 
above any temporal authority), still became a governmental tool. 

Nonjudicial Functions of Umayyad and Early 'Abbiisid Qiir;lzs 

Government under Islam did not recognize any separation of 
powers and worked according to the principle of tafwzr;l, delegation of 
powers from a single supreme authority, the caliph. Any official could 
be entrusted with various types offunctions simultaneously. The qiir;lz, 
as nii)ib (delegate) of the caliph, was entrusted with nonjudicial as well 
as judicial duties, especially in the period prior to the reform of 
Hartin al-Rashid. There were qiir;lzs in posts ranging from amzr (gover-
nor of a province) to 'arif (tribal administrator). 

To what extent did the Arabic term qiir;lz denote general 
administrative as well as judicial responsibilities? On the basis of the 
Qur)iin the word qiir;lii) can be understood as God's eternal decision or 
decree concerning all beings (later interpreted as "predestination"). 5) 

But the root q r;l y literally implies ''to consumate'' or ''to carry out 
one's duty" as well as "to determine" and "to decide." 6 ) Thus the 
term qiir;lz provided a much more inclusive and suitable description of 
the general representative of the authority than the restricted, older 
term l;akam (literally "arbitrator", later "judge" as well). Since the 
judgment of a qiir;lz once uttered could never be withdrawn, the 

5) For example: Qur)an, II, 117: ''ja-idhiiqarjiiamr(an)Ja-innamiiyaqululahu: kun! 
Ja-yakunu-When He decreeth a thing, He saith unto it only: Be! and it is." Mar-
maduke Pickthall, The Meaning of the Glorious Koran (London, 1930), cf. also: II, 47, 
XIX, 35, XL, 68; XIX, 71. For other examples see entry "qada)" in: Mul)ammad 
Fu)ad 'Abd al-Baq!, Al-mu'jam al-mufahras li-alfii;: al-Qur)iin al-kari"m (Cairo, 1364 
[1944]). 

6) Ibn Man?iir, Lisiin al-'Arab (Beirut, 1956); E. W. Lane, An Arabic-English Lex-
icon (London 1863-93), Suppl. Additional connotations of qarjii which might be 
helpful are: "completed," "accomplished," "fully performed." 
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Qur)iinic term qiir;lii) expressed his judicial functions very well; the 
additional connotations of "consummation" and "carrying out" 
(qiir}ii) bi-ma'nii al-'ama[) applied to his nonjudicial functions. 7) 

'AMIL (TAX COLLECTOR) AND AMIR (GOVERNOR). The clearest exam-
ple of the amalgamation of executive and judicial powers was the fre-
quent appointment of qiir;lzs as governors and tax collectors. This 
practice was especially prevalent in the pre-Umayyad and early 
Umayyad periods, before the classification of powers became more 
specialized, but there are examples from the 'Abbasid period as well, 
especially before the judicial system was centralized by Harlin al-
Rashid. In the period of and al-Mahdi, the combined post 
of imiira (governorship) and qiir}ii) was still mentioned. 8) This is not 
surprising, because even the division of responsibilities between amzr 
and 'iimil was not yet clear-cut. Judicial functions were merely an 
added responsibility given to the delegate of the authority. 

An amzr was more essential for good administration than a qiirjz, 
because an amzr could often manage without a qiir;lz. Indeed, provinces 
sometimes lacked a qiir;lz for several years, 9 ) but there are no similar 
cases of vacant amzr before the reform of Harlin al-Rashid. The amzr 
was usually appointed first, and he in turn chose the 'iimil and the 
qiidZ. 

The amzr was first and foremost a military commander. By as sum-
ing the office, the qiir}z became a member of the military elite with 
supreme authority in the province. Indeed, we know of qiir;lzs who did 
actually serve as military commanders. For example, in Mu'awiya)s 
re1gn, Fa<;lala b. 'Ubayd was in charge of both ghazw 

7) Cf., D. G. Dannhauer, Untersuchungen zur friihen Geschichte des Qiit;li:-amtes 
(Bonn, 1975) p. 44; E. Tyan, "l).ac;II," EP; Margoliouth, "Omar's instructions 
to the l).ac;II," Journal of the Royal Asiatic Society XXXIV (1910) pp. 312-313. 

8) Waki\ II, 60, 80, 122; III, 277 (the latter example is in period). 
9) See, for example, Kind!, Kitiib al-wuliit wa'l-qu¢iit (Leiden & London, 1912) 

pp. 441, 518; Ibn ',fuliin, Qu¢iit Dimashq ed. S. D. al-Munaijid (Damascus, 1956) 
p. 22. 
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(military raiding) and q#a) (jurisdiction). Another example was cAbd 
al-Ral).man b. al-J:Iasl;as al-cUdhri, qiit;li of Damascus for cumar II 
and Yazid II. According to Crone, he was also known as cubayd b. 
al-J:Iasl).as al-Udhri, the governor of Damascus. 10) 

However, the title of q#z al-jund used in the Umayyad period did 
not imply a '' qiir}z of the army,'' as it appears not only in reference 
to Syria, which was indeed known for its organization in juniid 
(military administrative districts), but also in reference to Egypt. 
Since the office existed only in relatively early periods (the latest cita-
tion is for Hisham's reign, 106/724-126/743), qiirjz al-jund is probably 
equivalent to a regular qiir}z whose authority in that period was over 
the population of Muslim warriors still organized in military units in 
amJiir (town camps). 11 ) 

In some cases the qiir}zwas entrusted with only part of the respon-
sibilities of an amzr, most commonly leadership in prayer (Jalat) and 
supervision of the treasury (bayt al-miil) and the land tax (khariiJ). 12 ) 

In other words, he was concerned more with the administrative 
rather than military responsibilities of the governor. 

$AI;IIB AL-SHURTA (CHIEF OF POLICE). Ibn Khaldvn notes the double 
function of this official. He was not only an executive-military 
authority charged with pursuing and punishing criminals, but also a 
judiciary official who examined the facts and judged the offenders. 13 ) 

The position was first established during the caliphate of cAll and 

10) Ibn /lih:in, Qurjiit Dimashq, pp. 2-3; Wak!', III, 203, 201: Fragmenta 
Historicorum Arabicorum ed. M. J. de Goeje (Leiden, 1871), p. 81; Khallfa b. 
Khayyat, Ta)r!kh (Najaf, 1967) p. 330; P. Crone, Slaves on Horses (Cambridge, 
1980) p. 127. 

11) Kind!, Qy.rjiit (Leiden) p. 341; cf. Abu Zurca Ta)r!kh in Ibn /li!Un, 
Qurjiit Dimashq, p. 416. Here there is a clear explanation that jund means 
''administrative district.'' 

12) Waklc, 60, 80, 122, 182; III, 202, 216; Ibn cAsakir Ta)r!kh mad!nat Dimashq, 
ed. (Damascus, 1977) pp. 386-7; Kind!, Qurjiit ed. J. H. Gottheil 
(Paris, 1908) pp. 9, 11-12, 14, 28. 

13) Ibn Khaldun, Muqaddima, tr. F. Rosenthal, I, 457. 
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continued to develop in the period ofUmayyad rule. Its original func-
tion was to maintain and command a force of troops to be used 
anywhere at the caliph's command. In this aspect, the post was in fact 
a broadening of the office of the (chief of the caliph's per-
sonal quard). The term shur.ta (from the Latin cohort) apparently at 
first denoted a general's or governor's guard. 14) 

As early as the Umayyad period, the sources also allude to the 
judiciary function of the post. The U mayyad caliphs often delegated 
the functions of shurta and qiir}ii) to a single official. Thus, for reasons 
of expediency, the combined office could be in charge of both 
criminal and religious law. This combination occurred most often in 
Egypt, where six out of fifteen Umayyad qiir}is cited in Kindi were 
also in charge of the shur.ta. 15 ) Perhaps the reason for this 
phenomenon is the relative homogeneity of the population in this pro-
vince, which enabled the governor to entrust two offices to one man. 
The phenomenon was less prevalent elsewhere. 16) 

The judicial authority of the chief of police, however, differed in 
principle from the authority of the qiir}z. By law the qiir}z was not enti-
tled to initiate a trial. He could judge only those cases brought before 
him, as had been the case with the pre-Islamic (arbitrator). 1 7) 

On the contrary, the chief of police, as the official in charge of public 
order, could force alleged transgressors to stand trial. 

cAbbasid sources refer to a new office sometimes entrusted to a 
qiir}z-the supervision of the local urban militia (ahdiith), especially 
under and al-Mahdi. In contrast to the police (shur.ta) and 
the caliph's personal guard the aMiith (literally "young men") 

14) Tabar!, Ta)rlkh al-rusul wa)l-muliik (Leiden, 1967) II, p. 7; ]. Schacht, An 
Introduction to Islamic Law (Oxford, 1964), p. 50. 

15) Kind!, Qy.l/iit (Paris), 11-12, 14, 19, 22, 23, 41. 
16) In Wakt<, II, 57-58, 60, 80, 81, 84, 95; in Kufa: Wakl', III, 118; in 

Medina: Waki:', I, 118, 254. 
17) Cf., the story in Baladhurl, Ansiib al-ashriif ed. M. Schloessinger and M. J. 

Kister Gerusalem, 1971), IV a, 111. 
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did not constitute a professional force; they were usually recruited 
from the lower classes. 18) 

(PREACHER). Literally, a qiin is a "storyteller"; in practice, 
he served some of the same functions as the kha.tzb (preacher in the 
mosque). 19 )Because of its political character in Islam, the sermon 
( khu.tba) was usually delivered by the governor of the province, at least 
during the Friday prayer, but the occasionally gave the same 
sermon at other times. 

(the practice of telling religious stories) took place at two 
distinct levels: as a spontaneous activity without official sanction, and 
as an official activity performed by appointed by the caliph or 
the governor. The authorities used the to propagandize on 
behalf of the ruling dynasty, 20) yet some of them served religious ends 
as well, interpreting the Qur)iin and lfadzth in the language of the 
crowd. 

The profession later deteriorated as more and more unqualified 
people joined its ranks, aiming only to please the crowd by inventing 
false traditions. 21 ) But in the earlier period, when most of the 
were pious and conscientious, they were occasionally appointed qiir;lzs. 
One such appointee was <A?idh Allah b. cAbd Allah Abu Idris al-
Khawlan1 who served in Damascus under <Abd al-Malik; there were 
many other such cases in Egypt. 22 ) One may assume that the was 
a predecessor to the wii<idh (preacher) of later periods. 

18) Waki-<, II, 80. In period a certain Siwar b. 'Abd Allah was 
appointed over qar/.ii), faliit and abdiith in in al-Mahdi' s period there was 
separate appointment for qarj.ii) and abdiith (Wakl' II, 122); cf. Cl. Cahen, 
"Al)dath" EF 

19) Ibn I:Ianbal, Musnad (Bulaq, 1895), IV, 105; Ibn al-Jawzl, Kitiib 
wa)l-mudhakkir!n, ed. and tr. Merlin L. Swartz (Beirut, 1971) pp. 21, 144 (§ 30, 
§ 334). 

20) Tabarl, II, 112; I. Goldziher, Muslim Studies (London, 1971) II, pp. 44, 
150-156. 

21) Kitiib al-bayiin wa)l-taby!n (Egypt, 1968) II, pp. 9-11; Ibn al-Jawzl, 
Qu!!ii!, 98-121; Tabar!, III, 2131, 2165. 

22) Ibn Tulun, Qurj.iitDimashq, 5; Ibn 'Asakir(ed. Faysal), 522; Wakl', III, 221, 
225, 229, 239. 
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cARiF (oFFICIAL IN MATTERS OF cusTOMARY LAW-cURF). The 
precise function of this office is not clear in the sources. The title carif 
was given to various financial and military officials without denoting 
a specific established institution. It is plausible that the term had dif-
ferent meanings in various periods. 

The sources tell of at least three qiir;lzs who were also carifs. cAbida 
b. Qays al-Salmani was both the qiir,lz of KUfa and the carij of his tribe 
in the early Umayyad period (before cAbd al-Malik). 23 ) According to 
Ibn Sacd, his responsibility as carij was to distribute the stipend (ca.tii)) 
due to the warriors among the members of the tribe. In this function 
the office of the carif was probably part of the military bureaucracy 
of the pre-Umayyad and Umayyad empire. The source report that 
the armies of Kufa were divided into numerous units (ciriifa), each 
headed by an carij, who would distribute the stipend, and probably 
collect blood money as well. 24) 

A qiir,lz of Egypt, cAbd al-Ra}:lman b. Mucawiya, also held the title 
of carif. In this case, carif was an official specially appointed in each 
tribe and responsible for guarding the interests of orphans. cAbd al-
Ral).man is mentioned as the first qiir;lz to fill this post. Later, legal 
theory considered this responsibility to be among the standard duties 
of a qiir;lz. 25 ) 

A third example of a qiir;lz-carij in the early Umayyad period was 
Shurayl)., the legendary judge of KUfa. Here the term carif seems to 
mean an assistant to the controller of markets, the mu/:ttasib of later 
periods. Wakic alludes to carijs at several markets, whose respon-
sibilities were combined and entrusted to Shurayl).. In this case, the 
carij was not strictly a tribal official, and the term may be a throwback 
to an earlier period. 26) 

23) Wake, II, 399-402. 
24) Tabar!, I, 2496; Ibn Sa'd, Kitiib al-tabaqiit al-kubrii (Beirut, 1958-60) VI, 

62-63. 
25) About 'Abd al-Ra.Qmiin b. Mu'awiya see: Kindi, Qurjiit (Leiden) 22, 

325; for other examples see: Mawardi, al-sul.tiini:yah (Cairo, n.d. ), 67. 
26) Waki', II, 347; cf., Abu al-Faraj Kitiib al-aghiinf (Bulaq, 1868) 

II, 186; Salil). El-'AII, "'Arif' Ef2. 
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In sum, three types of extra-judicial offices were at times conferred 
on a qiir}z, involving: ( 1) matters of public order (fiibib al-shur.ta, chief 
of the abdiith, and 'arif); (2) tax collection and the distribution of 
stipends ('iimil and 'arif); and (3) preaching and leading the com-
munity in prayer, (qiiff and amir). 

But the appointment to qiir}ii) did not automatically confer non-
judicial administrative roles; the sources specify each particular case 
where extra-judicial duties were granted. For example, on caliph al-

appointment of Sawwar b. 'AbdAllah b. Qudama as qiir}z 
of it is said: "kataba Abii]a'far ilii Sawwiir anyuwallzhi faliit Bafra 
wa-shur.tatahii ma'a al-qar}ii)" ("Abu Ja'far wrote to Sawwar that he 
appointed him to lead the prayer of and its police together with 
the qac;la)' '). 27) Other examples can be found: ''miita amzr(an) wa-
qiir}z(yan)'' (''he died as amir and qiir}i' '), or: '' lii aqiilu battii tu )ammiriinz 
ka)annahuyarii anna lil-amzr fl hadhii mii laysa lil-qar}i'' ("I won't deliver 
my judgment until you make me amzr, as if he believed that the amzr 
had in this matter [authority] which the qiir}z [himself] did not 
possess"). 28) 

The latter citation clearly shows the relative position of the qiir}z 
within the administrative hierarchy in the Umayyad period. The 
amzr, as governor-general, was the supreme authority in the province, 
and the qiir}zwas directly dependent on his goodwill. According to the 
sources, the Umayyads gave the governors authority to appoint and 
dismiss the qiir}is: "wa-kiinat wuliit al-buldiin ilayhim al-qar}ii) yuwalliina 
man ariidii'' (''the governors of the provinces were in charge of the 
qiir}ii); they appointed to it whom they wished''). 29) 

This practice continued in the early 'Abbasid period, but the new 
trend was towards centralization, with provincial qiir}zs directly 
appointed by caliphs. 30) 

27) Wakl\ II, 60. 
28) Ibn Sa'd, VI, 63; WakiC, II, 81. 
29) Waki', I, 141; cf., Waki', I, 113; III, 239,235; Kind!, Qurjiit Mi!r (Leiden) 

pp. 363, 377, 385, 393. 
30) Kind!, Qur},iit Mi!r (Leiden) 363, Ya'qubi, Ta)rzkh (Beirut, 197-), II, p. 401. 
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Differences Between Provinces in Nonjudicial Appointments 

The U mayyad and early 'Abbasid practice of multiple appoint-
ments was not uniformly observed. Notable differences between the 
provinces can be attested. 

EGYPT. Such multiple appointments were most common in Egypt, 
although we have no evidence of even a single case in which imiira and 
qiir}ii) were conferred on the same individual there. Of the fifteen 
Umayyad qiirjzs of Egypt mentioned in Kindi, eight received official 
appointments to either shur.ta, or bayt al-miil. In fact, these cover 
the three main functions of any governor: maintaining public order, 
presiding over and leading prayer, and administering taxes. Since the 
population of Egypt was relatively homogeneous and obedient, the 
amir did not fear to delegate power and responsibilities to his assis-
tant, the qiirjz. 31 ) 

MEcCA AND MEDINA. In these two holy cities nonjudicial appoint-
ments for qiirjzs were extremely rare. Only three cases of combined 
nomination appear in the detailed lists of Waki), which include 
dozens of qiirjzs; all three involved appointment as both amir and qiir}z. 
In this period Medina was the fortress of Islamic tradition, and its 
leading 'ulamii) were not interested in politics-or so one might gather 
from the stereotyped, pious biographies of the qiirjzs. But there was an 
additional, more practical reason for the paucity of qiirjzs with broad 
governmental responsibilities. The office of governor was far less 
stable in Medina than in Egypt, as the caliphs deliberately changed 
incumbents frequently. The position usually served as a springboard 
to far more prestigious posts such as the governorship of Iraq or 
Egypt. Some governors of Medina even became caliphs. 32) One may 

31) Kind!, Qu(iiit (Paris), pp. 11-12, 14, 19, 22, 23, 41. 
32) The prominent viceroys oflraq, }:Iajjaj b. Yusuf and Khalid al-Qasri, began 

their careers as governors in the }:Iijaz (Khallfa b. Khayyat, 294, 323); two 
Umayyad Caliphs, Marwan b. al-I:lakam and 'Umar b. 'Abd al-'Azlz, were kept 
for a time at a distance from the captial as governors of Medina (ibid., 189, 315). 
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suppose that the amzr of Medina was usually not secure enough in his 
province to delegate too much power to one aide. 

All the recorded cases of qrif/zs with nonjudicial functions in 
were actually amzrs. The list of WakJ< mentions six such cases. 

It seems that in as in Kufa, the combined appointments were 
due to specific historical circumstances and the personal qualities of 
the qrif/zs. For example, cubayd Allah. b. Abi Bakra was appointed 
to this dual position in by cAbd al-Malik, who needed a strong 
hand there once the revolt of the Zubayrids had been suppressed. 33 ) 

Similarly, in the period of consolidation of Abbasid rule, al-
named Sawwar b. cAbd Allah b. Qudama as both qrif/z and 

amzr in after he had ably handled the revolt of the Zanj. 34) 

Sawwar was a strong and knowledgeable qrif/z who exercised con-
siderable influence on A similar case involved al-

appointment ofcUbayd Allah b. al-I:Iasan al-cAnbari to the 
falrit as well as the qrif/ri); Al-Mahdi later dismissed him from both the 
falrit and the qrif/ri), and entrusted him with the reorganization of the 
treasury at Al-cAnbari was a very learned crilim who was 
interested in politics as well. He composed an essay for al-Mahdi on 
proper statesmanship according to the sharZCa. 35) 

KuFA. Shuray}:l b. I:Iarith al-Kindi, a half-legendary figure, was 
said to have been given enormous powers on the strength of his 
prestige as an crilim. 36) According to the sources he was both qrif/z and 
chief of police. A variety of other administrative appointments were 
granted to qrif/zs in KUfa. Abu Burda b. Abi Musa al-Ashcari was 
given charge of the treasury by al- I:Iajaj, after solving several difficult 

33) Waki"', I, 302. It was before the appointment of I:laijaj as all powerful 
viceroy of Iraq. 

34) Waki"', II, 57-58, 60, 80. 
35) Waki"', II, 91, 95, 122, 97-105. 
36) Waki:C, II, 320, 330, 397; Ibn Sa'd, VI, 90-100; cf. J. Schacht, The Origins 

of Muhammadan Jurisprudence (Oxford, 1964 ), pp. 228 f. 
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problems concerning the property of those who had migrated from 
farmland to town. 37) The governor of al-Saffab., cfsa b. Musa, tried 
to force cAbd Allah b. Shibrima to accept both qiit;lii' and shurta in 
Kufa, but Ibn Shibrima refused. elsa b. Musa was in need of a loyal 
assistant in Kiifa to help back his claim to succeed on the 
throne. 38) 

In Kiifa, in contrast to the nonjudicial duties given to qii(izs 
did not include governorship (imiira) but, as in Egypt, they did 
include positions related to public order and the treasury. 

SYRIA. The U mayyad qiir/zs of Syria were entrusted with a range 
of prestigious nonjudicial appointments from sub governor of a city to 
preacher but they were never given administrative and finan-
cial offices such as the shurta or bayt al-miil. However, they were given 
one office not filled by qiir/zs in any other province-substitute to the 
caliph (khalifat al-khalifa). For example, Bilal b. Abl Darda' al-
Khazrajl replaced cAbd al-Malik when needed: "wa-kiina khalifat(an) 
li-cAbd al- Malik calii Dimahq, bihim wa-yaqrjz baynahum." ("He 
acted as a substitute for cAbd al-Malik over Damascus, led them in 
prayer, and judged among them"). Qadis performed similar func-
tions in Mucawiya's time. 39) 

Since the caliph himself administered U mayyad Syria without the 
aid of any provincial governor, he also appointed the qiir/zs, 40) who 
were in charge of religious life rather than public order or administra-
tion. In a relatively old source, Abu Zurca (d. 281/394) portrays the 
qii(izs of Sham as counterparts of'' Rasul Allah'' (Mub.ammad' s 
companions) perceiving both groups as disseminators of Islamic 
tradition, in the stereotyped manner of the biographical sources. In 

37) Waki-<, II, 409-410. 
38) W aki-<, III, 118; see also: J. Lassner, The Shaping of 'Abbiisid Rule (Princeton, 

1980) pp. 36-37. 
39) Wakl', III, 202, cf., Waki', III, 216, 199-200; Ibn Ju!Un, Qurjiit Damashq, 2. 
40) E. K. M. Zambauer, Manuel de genealogie et de chronologie pour l'histoire de !'Islam 

(Hanovre, 1927), p. 28, note 3. 

191 
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this respect, the position of the Syrian qiif}is was similar to that of the 
Medinese. 41 ) 

Even considering the partiality of the sources, it is plausible that 
most of the qiif}is, although they probably lacked formal training, pur-
sued religious studies and were considered learned men. In Syria, 
there were several examples of qiif}is appointed to teach law and 
Qur)an readings, the monopoly of the 'ulamii) in all periods of 
history. 42) However, the sources do not specify how intensive the 
religious training of the qiif/is was. 

The fact that many qiif/is made their living by engaging in trade 
and handicrafts, or combined judicial functions with administrative 
careers, does not necessarily prove that they lacked religious educa-
tion. Some qiif/is engaged in commerce because the salary of a judge 
was not sufficient. Others refused payment on principle and preferred 
to support themselves by some other means. 43 ) But those qiif/i-amirs 
cited in the sources primarily in their capacity as military com-
manders and administrators had probably received the training of the 
military elite, rather than the systematic religious education of an 
'iilim. 44) In other words, while some qiif/is were 'ulamii), not all of them 
were. Until the period of Harlin al-Rashid, the office did not possess 
a definite religious coloration; it was a position of authority which 
needed religious sanction. 45 ) 

41) Abu Zurca, Ta)rzkh, in Ibn TulUn, 416. 
42) Ibn cAsiikir, al-Ta)rzkh al-kabzr (Tahdhib) ed. A. Q. Badriin (Damascus, 

1911) 203; Ibn cAsiikir (ed. Faysal), 522. 
43) Ibn I:Iajar al-cAsqaliini, Tahdhzb al-tahdhzb (Beirut, 1907) IV, 327; Kind!, 

Qur/.iit (Leiden) 348-52, 435; al-Khatib al-Baghdiidi, Ta)rzkh Baghdad, ed. M. 
Amin Khiiniji (Cairo, 1931), VII, 342. For an extensive study on the subject see: 
Haim J. Cohen, The Economic Background and the Secular Occupation of Muslim 

Jurisprudents and Traditionalists in the Classical Period of Islam (in Hebrew). Ph.D. thesis 
Qerusalem, 1962), esp. pp. 12, 69. 

44) See: Ibn Tulun, Qur/.iit Dimashq, 2 (Fa<;liila b. 'Ubayd Waki', III, 
203, 201; Fragmenta, p. 81; Khalifa b. Khayyiit, p. 330; Crone, p. 127 ('Uthmiin 
b. Sa'id al'Udhri). 

45) Similarly, in the pre-Islamic period, al-/:lakam, the tribal arbitrator was look-
ing for a quasi-religious source to sanction his position. Cf., R. Serjeant, "I:Iaram 
and I:Iawta," Melanges Tiiha I:Iusain (Cairo, 1962), pp. 41-52. 
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Social Origins of the Qiit/t 

Umayyad and early <Abbasid qiir;lis were Arabs. Any mawiili (non-
Arab Muslims) are pointed out in the source as exceptional. For 
example, Wakic comments on the appointment by governor Khalid 
al-Qasri of <Abd allah b. Ziyad b. Sam<an as qiir;li of Medina: ''no 
mawlii except him was qiir;li there in Medina.'' 46 ) The Persian mawlii 
I:Iasan served as a qiir;li in the reign of <umar II, but only 
briefly. His career pattern was quite exceptional. He began as a 
secretary, devoting himself to religious studies. 47 ) 

In fact, a high percentage of the early qiir;lis belonged to Y amanite 
tribes of the so-called "southern" faction. It is difficult to determine 
whether this trend was accidental or deliberate. One possible 
explanation for the appointment of Y amanites to qiir;lii) is that the 
tribes of Medina, the (Mu]:lammad's helpers), are considered 
Yamanite by origin. To belong to those tribes or to be related to 
Medina added to a qiir;li' s prestige. 

The Prophet Mu]:lammad himself had administered justice in 
Medina thus becoming the first /:takam of the young Islamic com-
munity. Later on, when the empire expanded and absorbed new 
civilizations, Medina remained the fortress of the sunna. It made 
sense ideologically for both the first Umayyads and the first <Abbasids 
to choose qiir;lis from the circles which had the reputation of being the 
most ardent disciples of Mu]:lammad's tradition. The sources even 
cite a tradition from the Prophet saying: "the qiir;lii) office is estab-
lished in '' 48) 

There was a certain hereditary tendency among the holders of the 
qiir;lii) office from its very inception. Many qiir;lis trained their sons in 
the profession, and later they too were appointed qiir;lis. The families 

46) I, 222; cf., Waki', III, 129, 204-206 for a reflection on this subject. 
47) Baladhuri, Futub al-buldiin, ed. M. Y. de Goeje (Leiden, 1866), p. 394; 

Waki' II, 307. 
48) Waki', III, 243, cf., Waki' III, 129, 241, 199-202; Ibn )"'ullin, Qudiit 

Dimashq, 1-4; Waki', II, 153, 406. 
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of Abu al-Dard.::e and Abu Zur'a al-Thaqafi in Damascus, 
'Abd al-Ra}:lman b. Ab1 Layla in Kiifa, and Abu Musa al-
Ash'ari and Sawwar b. cAbd Allah b. Qudama al-cAnbar1 in 
are but a few examples. Of course, the qiir/is were not mere 
technocrats passing down professional secrets from father to son. In 
the main, they were scholars who gained ideological power through 
their learning; however, some tried to train their sons in order to 
preserve the prestige of the post within the family. 

To a certain extent, the cAbbasids retained the Umayyad 
administrative framework as well as personnel for reasons of 
expediency-similar to the way that pre-Islamic bureaucratic person-
nel was integrated into Umayyad governmental machinery. 49) The 
continuity of personnel between the Umayyad and cAbbasid periods 
is less obvious in the qiir;lii) than in other branches of the administra-
tion, but there were far more examples than one might expect. The 
first qiir;li of the first cAbbasid caliph Abu al-cAbbas (and later the first 
qiir;li of Baghdad under was ya}:lya b. Sac1d al-An:;;ar1, who 
had served in the Umayyad period as qiir;li of Medina under Walld b. 
cAbd al-Malik. Ya}:lya's scholarship and his descent won the 
respect of the new rulers, despite his service with their rival 
predecessors. 50) 

One of the most powerful qiir;lis of the Muctazilite period, the chief 
qiir;li of al-Ma)mun, Ya}:lya b. Aktham al-Tam1m1, traced his descent 
even beyond the Umayyad era, to Aktham Ibn al-Saifi, "Judge of the 
Arabs'', a chief of the Tam1m tribe in pre-Islamic time renowned for 
his wisdom as /:takam. His family also included other learned men, 
among them scribes and poets. 51 ) 

AQ.mad b. Abi Du)ad b. Jar1r al-Iyad1, chief qiir;ll of al-Ma)mun, an 
ardent supporter of Muctazilite and pro-cAbbasid doctrines, came 

49) I. Bligh-Abramski: "Evolution Versus Revolution: Umayyad Elements in 
the 'Abbasid Regime," Der Islam, vol. 65 (1988). 

50) Waki', III, 241, 243-44. 
51) Ibn Khallikan, Wafayat al-a'yan, tr. G. DeSlane (Paris, 1843), IV, 33; Ibn 

I:Iazm, jamharat Ansab al-cArab (Cairo, 1948), p. 200. 
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from a Syrian family which had been close to the Umayyads. He con-
fessed that his own grandfather had provided shelter for 'Abd al-
Ra}:lman b. Mu'awiya b. Hisham, the founder of the Umayyad 
dynasty in Spain, when he was fleeing from the 'Abbasids. 52) The 
BamJ. Abi al-Shawarib family, which supplied eight chief qiir/zs 
between 250/868 and 417/1026, was actually related to the Umayyad 
caliphs themselves. 53) 

The later 'Abbasid period saw an even stronger hereditary 
tendency in the qiir/ii) office. The reorganization of the judiciary and 
the new requirements of formal religious training strengthened this 
trend. 

The Judiciary Reform 

Gradual changes in the status and functions of the qiir/zwere institu-
tionalized in the judicial reform under Harlin al-Rashid (170/786-
193/809), which formed an important component of the new 
administrative centralization and rationalization. The jurisdictional 
bounds of the office were much more narrowly prescribed, but its 
incumbents gained more practical autonomy and prestige-especially 
the chief qiir/z in Baghdad. At the same time, with the growing 
despotism of the temporal power, the qiir/zs were subject to dismissal 
at the whim of the central government, and could not coherently put 
their legal theory into practice. 54) The creation of the office of the 
chief qiir/z was the first step in the hierarchical organization of the 
'ulamii). It is hard to establish why the reform took place under 
Harlin-the project was not planned by the caliph. Harlin was preoc-
cupied with military campaigns against Byzantium and tended to 
delegate his authority to high officials: governmental matters to the 
vizier Ya}:lya b. Khalid al-Barmaki (d. 190/805) and judicial ones to 

52) Ibn Khallikan, Wajayat, I, 61-66; Ibn I:Iazm, jamhara, 308. 
53) Tabar!, III, 1428, 1533, 1684; Ibn I:Iazm, Jamhara 104-5. 
54) Schacht, Introduction, 48-50; Kind!, Qur/.tit (Leiden), 332-333, 368; 

Waki"', III, 235, 239, 254, 256. 
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Abu Yusuf al-Kufi (d. 182/798). Both major Islamic institutions, the 
vizirate and the office of Qji(iz al-qu(iiih, were fully developed and 
crystalized only after Harlin. Abu Yusuf was merely the first to 
receive the title of chief judge, with specific powers to appoint qii(izs 
in the whole empire. 

Until the period of Harlin al-Rashid, the qii(iiS, even those without 
specific nonjudicial appointments, were part of the general 
administrative system. They handled criminal as well as other cases, 
probably using both sharz<a (Islamic law) and cwf(local practice). The 
new administrative principles narrowed their judicial functions, 
limiting them to matters of sharz<a law. 55 ) 

Furthermore, after the reform of Harlin al-Rashid, extrajudicial 
appointments became infrequent and rare. However, some inclusion 
of financial-administrative duties in the responsibilities of a qii(iz who 
received a general (camm) appointment became regular. This most 
often involved the administration of charitable foundations (awqa.f) 
and the care of certain sections of the treasury, especially the funds 
for orphans. Even in later periods (tenth and eleventh centuries), the 
collection of certain taxes was routinely assigned to the qa(iz: the 
fadaqa (alms tax, prescribed for Muslims) and the jzzya (poll tax of 
non-Muslims). 56) 

But within this more restricted jurisdiction, the provincial qa(iz now 
exercised greater autonomy. 57) He was gradually removed from the 
authority of the governor, who no longer controlled judicial 
appointments-the provincial posts were now generally filled either 
by the caliph directly, or by the chief qadi or the vizier with the 
caliph's confirmation. Al- was the first caliph to assign judges 

55) On this subject see: A. Mez, The Renaissance of Islam (Patna, 1937), pp. 230-
231; Crone, p. 86 and note 682. 

56) See: M. Gil: "Taxation in Palestine During the First Period of Muslim 
Occupation" (in Hebrew), Zion, Quarterly for Research in Jewish History XLV, no. 4 
Gerusalem, 1980), pp. 271-72. 

57) Ibn f'iiliin, Qur/iit Dimashq, 19-20; Ibn al-cAdim, Zubdat al-balab min ta'rzkh 
ljalab, ed. S. Dahan (Damascus, 1951), 70; Tanukhi, Nishwiiral-mubiil;larah (Beirut, 
1971-2), I, 116-117. 
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to provincial capitals; his descendants followed his example. The 
Umayyads had also tried to centralize the appointment of qiir}zs, but 
not on a systematic basis. The independence of the qiir}z from the 
governor created a potential source of friction between the two 
branches of provincial administration, but it also strengthened the 
caliph's control. 5 8) 

Of course, the amzr continued to exercise some influence. For 
example, Abu Zur<a, the famous qiir}z of Egypt, collaborated in the 
revolt of the governor, Ibn Tulun against the <Abbasids. 59) In 
another example, a governor of Egypt, KafUr, prevented a qiir}zfrom 
giving an independent judgment. 60) Judicial independence still 
depended on the personal honesty and courage of the individual qiir}z. 
The sources cite examples from the Umayyad and <Abbasid periods 
of pliable qiir}zs, 61 ) as well as others brave enough to pass judgment 
against the will of the secular authorities. 62 ) 

With their professional autonomy more secure, the provincial qiir}iS 
now tried to win a concomitant degree of prestige and respect within 
the Islamic community. In this spirit, Wakt< reports the case of an 
individual imprisoned in the reign of al-Ma)mun for being rude to a 
qiir}z of Wasit, Sayf b. Jabir. When asked about the severe punish-
ment, the qiir}z answered: 

If he had insulted, or even cursed me when I was not a qiir;lz I would not 
have said a word to him. But I imprisoned him for the sake of the 
Muslims, for if a qiir;lz is humiliated, the Muslims are affected. 63 ) 

The qiir}zs became more daring in taking advantage of their formal 
powers, and not only in matters of prestige. For example, since the 

58) Kind!, Qur/iit Mifr (Leiden) 368; Ya'qub1, II, 401; Nez, 217-18. For 
Umayyad centralizing tendencies concerning the qar}ii' see: Kind!, Qu{iiit Mifr 
(Leiden), pp. 332-33. 

59) Ibn Tulun, Qur/iit Dimashq 23; cf., Ibn al-'Adim, Zubda 86; the Tulunid 
governors of Syria appointed its qii{izs. 

60) Kind!, Qur/iit Mifr (Leiden), 583-4. 
61) Tanukhi, Nishwiir, I, 130. 
62) Waki', I, 167-8; Ibn Tulun, Qu{iiit Dimsahq, 21-22. 
63) Wakl', III, 313. 
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property of orphans and heirless people was kept in the public 
treasury of each province, the qiir;lz as guardian and administrator of 
this property had access to the bayt al-miil; in several cases, he became 
de facto administrator of the treasury. 64) 

Hartin al-Rashid created the honorific title of qiir;lz al-qur;liit, or chief 
qiir;lz, as mentioned above, for Abu Yusuf, qiir;lz of Baghdad. Schacht 
has pointed out that the title was originally no more than a gesture 
of respect for the qiir;lz of the capital, whom the caliphs would normally 
consult on the administration of justice. It seems, however, that Abu 
Yusuf, and even more so his successors, counseled the caliphs on 
judicial appointments and dismissals throughout the empire. Their 
full title was qiir;lz qur;liit al-dunyii, "the qiir;lz of the qiir;lzs of the world", 
as they were "appointed deputy (yastanzbu) of the caliph in all the 
provinces in matters of justice''. 65 ) 

Thus the cAbbasids created a judicial hierarchy under the 
authority of the caliph. The chief qiir;lz generally nominated the main 
provincial judges, who in turn delegated their powers to various 
representatives on the local level. Each qiir;lz would be assigned 
jurisdiction over a geographically limited district. For this purpose, 
al-Hadi had already divided Baghdad into two districts-east and 
west- with a qiir;lz over each. 

It has been suggested that the office of qiir;lz al-qur;liit is of Persian 
origin, deriving from the Zoroastrian mobedhiin mobedh (priest of 
priests). As supreme head of the ecclesiastical hierarchy, the priest of 
priests also served as chief judge, whose decisions could not be 
disputed. 66 ) But even if the title looks like a free translation influ-
enced by the Persian office, the institution itself seems to be 
inherently Islamic. 

64) Kind!, Qur/.iit Mi!r (Leiden), 405, 451, 470. 
65) Schacht, Introduction, 50-51; cf., Ibn Kathlr, Al-Bidiiya wa)l-nihiiya (Cairo, 

1932-9), X, p. 180. 
66) Khwarizml, Kitiib af-<ufiim, ed. G. Van Vloten (Leiden, 1895), p. 

116. Mas<udl, Tanb!h wa)l-ishriif (Cairo, 1937), p. 103; M. Guidi, "Mobedh," 
EJ1. 
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Golden Age of the Chief Qftr;lz 

Not long after Harlin's reign, the position of chief qiir;lz in the 
governmental hierarchy reached its apogee; its incumbents were in 
some respects second in power only to the caliph. Under the 
Muctazilite rulers-al-Ma)mun, and al-Wathiq 
(198/313-233/347)-the chief qiir;lz and the culamii) were particularly 
indispensable as legal and religious experts. 

For the first time in Islamic history the caliphs were trying to 
impose an ideological religious uniformity in order to strengthen 
cAbbasid claims to legitimacy, using the (inquisition) to root 
out opposition. Until then both the Umayyads and the early 
cAbbasids had fostered secular dynastic ideology, each claiming to be 
the worthiest to gain power. In the Muctazilite era, for the first and 
last time an attempt was made to interfere with religious dogmas 
which until then had been the sphere of the culamii) alone. The caliphs 
sided with the Muctaziliate culamii) against the traditionalists. Thus, 
al-Ma)mun (198/813-218/833) made a special visit to Damascus to 
examine the judges there and enforce his decree that only judges who 
held Muctazilite views could hold office. 67 ) Such policies had been 
suggested to the caliph al- half a century earlier by Ibn al-
Muqaffac (d. 139/756) in his Risiilat Ibn al-Muqaffac had 
suggested that the caliph could strengthen his legitimacy and effective 
rule by undertaking a codification of laws and juridicial decrees, uni-
fying under his own authority the different opinions of the legal 
scholars. 68 ) had rejected this notion of caliphal authority 
over ideology, but it was not totally abandoned as some scholars 
claim. 69) Al-Ma)mun and his two successors did largely succeed in 
imposing their authority on religious dogma, enforcing Muctazilite 
ideas. 

67) Ya'qubi, Ta)rzkh (Beirut, 197-), II, pp. 467-8. 
68) Ibn al-Muqafla', "Risiila fi in M. Kurd 'Ali (ed.) Rasii)il al-bulaghii) 

(Cairo, 1946), pp. 136-7. 
69) S. D. Goitein, "A Turning Point in the History of the Islamic State," in 

Studies in Islamic History and Institutions (Leiden, 1968), pp. 164-66. 
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A caliph trying to impose ideological uniformity would naturally 
choose an <afim rather than a kiitib (secretary, or vizier) for his second 
in command and chief counselor. Ibn Khallikan mentions quite 
explicitly that the chief qiirjz was more powerful than the vizier in this 
period: 

The viziers charged with the direction of public affairs took no decision 
without submitting it to the chief qa¢1Yal).ya (b. Aktham) for approval. 
We know of no persons having ever obtained such complete influence 
over the mind of his sovereign except Yal).ya b. Aktham and Al).mad Ibn 
Abi Duwad. 70) 

Y al).ya accompanied al-Ma)mun on his expeditions to Syria and 
Egypt in 215/830, and on the campaigns against the Byzantines in 
216/831. This behavior seems more suited to a personal secretary 
than a qii(iz, but in al-Ma)mun's turbulent times a readily available 
ideologist was quite indispensible. On his deathbed, al-Ma)mun 
advised his brother and heir 

As for Abu 'AbdAllah Al).mad b. Abi Duwad the chief qa¢1, let him 
never cease to be the associate of your councils on every subject, for he 
is most worthy of having such confidence placed in him, and I recom-
mended you not to take a vizier when I die. 71 ) 

With the termination of the Mu<tazilite era the caliphs no longer 
tried to control dogma and religious doctrines, since the inquisition 
failed to produce any tangible results. The caliphs usually sought 
reconciliation with the orthodoxy, some of them through detente with 
the Shi<ites. But pro-Shi<ite or anti-Shi'ite gestures did not involve 
official interference in the religious issues. 72 ) Hence, the chief qiirjilost 
his high position as a second in command after the caliph, for the lat-
ter stopped pressing religious uniformity. The office of the chief qiir}z, 
however, was by then deeply rooted in the governmental Islamic 
administration. 

70) Ibn Khallikan, Wafayat, I, p. 65. 
71) Ibn Khallikan, Wafayat, V, 211 ; cf. Tabar!, III, 1104, 114 3; D. Sourdel, Le 

Vizirat 'Abbaside de 749 a 936 (Damascus, 1959-60), 307. 
72) On the pro-Shr-<ite gestures made by the caliphs, see: D. Sourdel, "La politi-

que religieuse de successeurs d' al-Mutawakkil", Studia Islamica XIII ( 1960). 
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Political-Ideological Role of the Qiir;H 

The chief qiicjl's greatest source of power was always his ideological 
role. Both Umayyads and 'Abbasids used the 'ulamii), and notably 
the qiit}zs, to promote certain ideas and enhance the popularity of their 
regimes. In turn, the qiit}zs used their position as advisers to promote 
social and political theories that enhanced the role of the 'ulamii) in 
the Islamic realm. 

Although few pro-Umayyad traditions have been preserved, we 
know that the U mayyads tried to influence public opinion in their 
favor and silence the voices of religious opposition with the help of 
religious circles themselves, although the latter were not always 
cooperative. 

The careers of three prominent 'ulamii) illustrate this policy. The 
most famous was MuQ.ammad b. 'Ubayd Allah, Ibn Shih;;tb al-Zuhr1 
(d. 124/741), a celebrated traditionist from J:Iijaz. Despite his piety, 
he did not shun the Umayyad court, and he was part of the caliph's 
entourage. Yaz1d II (101/719-105/723) made him a judge, and 
Hisham employed him as a tutor for his sons. One story tells of the 
Umayyad prince Ibrahim b. al-Walld, who came to al-Zuhr1 with a 
notebook he had written and asked his permission to represent its 
contents as (traditions) communicated by the scholar himself. 
Al-Zuhr1 agreed, saying: "Who else could have told you the 

" 7 3) 

Thus the U mayyads were able to circulate pro-U mayyad traditions 
under the name of al-Zuhrl. Since al-Zuhr1 was generally esteemed 
by the Muslim community as one of the preservers of Islamic tradi-
tion, his cooperation was very useful to the ruling dynasty. Goldziher 
interprets al-Zuhr1's collaboration as evidence of his inability to 
withstand pressure from governing circles 74) but the image of the 
Umayyads as wicked princes "who forced people to write (ladzths" 

73) Ibn 'Asakir, Tahdhzb, II, 303; Ibn Sa'd, VII, 6, 157; Tabar!, II, 1635, 1811; 
Ibn Qutayba, Kitiib al-ma'iirij, ed. Wiistenfeld (Gottingen, 1850), 239. 

74) I. Goldziher, Muslim Studies, II, p. 47. 
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was in fact a fabrication by 'Abbasid sources75 ). Ibn Qutayba writes 
of al-Zuhri's devote service to 'Abd al-Malik and Hisham, and men-
tions an estate he owned in Palestine. He was totally assimilated into 
the Umayyad governmental system. Nevertheless, whenever al-Zuhri 
found fault with an Umayyad prince, he did not hesitate to criticize 
him, as in the case of Walid II's indulgence in wine. 76) 

Al-Hasan b. Abi al-Hasan, Yasar (d. 110/728) is another 
example of a devout preacher who eventually became part of the 
administrative religious establishment. He began his public career as 
secretary to a governor of Sijistan, before deciding to devote his life 
to learning. The sources are not clear on his subsequent career. 77 ) 

One account has Hasan as a qiir,liin the camp of the rebel Ibn 
al-Ash'ath (100/699-101/700). This is hardly plausible, however, as 
others quote his response to an offer to join the rebels: "the violent 
actions of tyrants were a punishment sent by God which could not be 
opposed by the sword, but had to be endured with patience." 78 ) It 
is more likely that he served as qiir,li of for a short period in the 
reign of the pious 'Umar b. 'Abd al-'Aziz (Umar II), as reported by 
the other two versions in W aki'. 79) 

Hasan al- did not hesitate to criticize unjust actions by secular 
rulers. But his sincere and upright religious personality did not make 
him a partisan of any organized anti-Umayyad faction. 80) His par-
ticipation in public life was more moral than political. For example, 
he spoke to the caliph 'U mar II on behalf of the governor of 
'Adi b. 'Arta)a al-Fazari, about the problems of water supply in that 
city; he considered the welfare of the people of to be the respon-

75) Al-Khatib al-Baghdadi, Taqyzd al-cilm (Damascus, 1949), 107. 
76) Ibn Qutayba, Maciirij, 239; Tabar!, II, 1811. 
77) Baladhuri, Futiib, 394; Wakic, II, 307, cf., H. Schaeder, "I:Iasan 

Studien zur Friihgeschichte des Islam," Der Islam, IV ( 1925), 49-50. 
78) Ibn Sacd, VII, 119; Schaeder, 56-57; H. Ritter, "Studien zur Geschichte 

der islamischen Frommigkeit," Der Islam, XXI ( 1933), 51. 
79) Waki', II, 307. 
80) It seems, however, that he sympathized with the Shicites because of his 

quasi-Muctazilite ideas. Various religious parties considered him as one of them: 
Muctazilites, $U.fis, Futuwwa-see H. Ritter, "I:Iasan Ef2. 
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sibility of religious leaders. 81 ) But his greatest political impact was as 
ideological guide to caliphs such as cAbd al-Malik and cumar II. 

When cAbd al-Malik heard that al-I:Iasan had discussed 
predestination (qadar) in a manner which the ruler found objec-
tionable, the caliph deemed it necessary to send him a short personal 
letter demanding that he explain and justify his views. The Umayyad 
rulers were interested in fostering the belief in predestination as a 
justification for their acts-"Everything is from God" (Qur)iin IV, 
78/80)-including some injustice of the Umayyad rulers. I:Iasan's 
long reply challenging traditional views on predestination was an 
implied criticism of the Umayyads, especially of the viceroy of 
Iraq,al-I:Iajjaj. He denied that evil human actions proceed from God; 
the responsibility for sin and wrongdoing falls on the shoulders of the 
doer himself. By insisting that the terms "decree" (qiir/ii)) and 
"predestination" (qadar) refer simply to God's commandments to 
His believers, I:Iasan neutralized many verses in the Qur)iin which 
apparently advocate predestination. 82) 

The sources do not report cAbd al-Malik's reaction, but the inci-
dent did preserve I:Iasan's moral authority in the eyes of his contem-
poraries and his political status through the period ofcUmar II and up 
to Yazid II's time. 

Before ascending the throne, cumar II wrote to the two men con-
sidered the most pious of the age, I:Iasan al-Ba:?ri and Mutarrif b. 
cAbd Allah b. al-Shikhkhir, asking them to prey for him and give him 
guidance. Both scholars gave vague replies; they emphasized the tem-
porary character of this world and said the piety of cu mar II should 
be a soothing remedy for its wounds. 83 ) Significant is the caliph's 
request for the approval of the culamii) in accepting political office. 

The third example of involvement by an ciilim in the U mayyad 

81) Baladhurl, Futii/.t, 369-370; Ibn al-Athlr al-Kamil fi al-ta 'rfkh, ed. C. J. 
Tomberg (Leiden, 1851-76), V, 51, 53; Tabar!, II, 1979; cf. Schaeder, 64-66. 

82) Ritter, "lslamische Frommigkeit," 69, 70; on this topic see an extensive 
study by M. Schwartz, "The letter of I:Iasan Oriens, XX (1967), p. 20. 

83) Ibn 'Abd al-l:lakam, Sfrat 'Umar b. 'Abd al-'Azfz, (Cairo, 1928) 149-150. 
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political system is that of <Amir b. Shural).il al-Shacbi al-Kufi (d. 
103/721), a famousfaqzh (religious lawyer) and collector of religious 
and historical traditions. He competes with Ibn Isl).aq as an authority 
on historical events, and is often cited by Tabar! in his annals. Much 
like I:Iasan al-Ba:;;ri, he served as a qiirjz in the period of <umar b. 
<Abd al-<Aziz. His ideas, however, were opposed to those of al-
I:lasan. Al-Shacbi preferred to rely on rather than on reason 
(ray), thus rejecting Muctazilite principles. His attitude toward the 
earlier caliphs foreshadowed that of the I:Ianbalites: he approved of 
both <Uthman and cAll, displaying no preference. 84) Consequently, 
he did not criticize the Umayyads, and chose neutrality among the 
various parties. The following statement is typical: 

Love the family of your Prophet (ahl al-bayt) without being Shi'ite ... and 
believe that what is good derives from God and what is evil is of your 
own making without being Qadari, and obey the Imam even if he is a 
black slave without being a Kharijite, and commit what is beyond your 
understanding to God without being a Murjete. 85 ) 

Al-Shacbi was sent by al-I:Iajjaj to the court of cAbd al-Malik to 
serve as a tutor to his sons. He also served as the imam (prayer leader) 
and <arij of this tribe, and as the caliph's envoy to the Byzantines. 86) 

These were all clearly political functions; they demonstrate the high 
esteem his religious and historical knowledge won him in the 
U mayyad court. 

Al-Shacbi's diplomatic mission was undertaken at a time when 
Umayyad-Byzantine relations were at their lowest ebb. The Islamic 
rulers were trying to prove their superiority in all possible ways; they 
wanted to display economic independence, administrative unification 
and achievements in architecture and learning. Al-Shacbi's wide 
knowledge and expertise in Islamic customs and history impressed 

84) Ibn 'Asakir (ed. 152, 164-65. 
85) Ibid, 182; cf., Ibn Sa'd, VI, 173. 
86) Ibn 'Asakir (ed. 199-202; cf., al-Baghdadl, Ta)ri:kh 

Baghdiid, XII, 231. About his appointments as imiim and 'arif see: Ibn Sa'd, VI, 
173. 
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the Byzantine ruler. Muslim sources have preserved an embarassing 
anecdote which attests to the authenticity of the story: When asked 
who was considered worthier in the Islamic community, the fathers 
or the sons, al-Sha'bi dutifully answered: "The fathers." "And who 
is worthier, the sons or the grandsons?'' ''The sons of course,'' 
answered al-Sha'bi. Then the Byzantine ruler said, "Praise be God 
that he sent you to me! Due to the fact that each of your descendants 
will acquire more and more evil, the generations which follow will 
eventually be apes and pigs." 87) 

Even more than the Umayyads, the 'Abbasids used the religious 
knowledge of the 'ulamii) and their authority in the community to pro-
mote ideas favorable to themselves. Their special relationship with 
the qiirjis goes back to appointment of 'Ubayd Allah b. 
al-I:Iasan al-'Anbari al-Tamimi (d. 168/784) as qiirji of In his 
letter of investiture, al- called the qilrji "a screen ( 
between God and the ruler," and "a deposition of trust (amiina) from 
the caliph to his subjects.'' 88) 

Al-'Anbari's letter to successor, al-Mahdi, with its 
theoretical guidelines to the caliph on practical matters of administra-
tion, can be viewed as an expression of continued loyalty. 89) 

The epistle covers four areas: the importance of continuing the 
tradition of the thughiir (border land); the systematic appointment of 
judges the balanced collection of the land tax ifay) and 
kharii.J); and the imposition of proportional taxation on trade 
Al-'Anbari states that each caliph must be familiar with established 
practices. With regard to the judges, he emphasizes that many 
regulations do not derive from the Qur)iin or the sunna but rather from 
the qiirjl's independent judgment (ijtihiid), 90) thus the importance of 
appointing a man with piety, shrewdness and religious knowledge 

87) Ibn <Asakir (ed. Faysal), 202. 
88) Waki-<, II, 91; see his biography in Ibn I:Iajar al-<Asqalani, Tandh!b al-

tandhzb. 
89) Wakl<, II, 100-105. 
90) Ibid., II, 101. 
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('ilm), in that order of importance. Naturally, he attributes to the qiir;li 
control (haymana) over all other branches of government; he himself 
had been appointed to both qiir;lii) and faliit, and was occasionally 
entrusted with financial matters as well. 91 ) 

Abu Yusuf, Ya'qub b. Ibrahim al-Kufi (d. 182/798), 
chief qiir;li of Harlin al-Rashid and one of the founders of the I:Ianafi 
school of law, wrote his Kitiib al-khariij, a treatise on public finance, 
taxation, criminal justice and other practical administrative ques-
tions, at the request of the caliph. This was not a short letter like that 
of al-'Anbari but a serious legal study. 

In the introductory chapter, Abu Yusuf compares the respon-
sibility of the caliph before God to that of the shepherd before the 
owner of the flock. Like I:Iasan he regards a wicked ruler as 
a punishment by God of his community: 

Rulers are a scourge through whom God punishes those He decides to 
punish. So do not meet God's scourge with hot temper and anger but 
with humility and submission. 92 ) 

In other words, obedience to the ruler is mandatory, even if he is evil. 
Nevertheless, Abu Yusuf does not aggrandize; the ruler is merely a 
shield (junna) behind which one fights and on whom one relies. He 
is obliged to obey the Qur)iin and the sunna. He may change 
administrative orders, but he stands below the sharl'a. According to 
Abu Yusuf, 

''a building cannot last if it is not based on the fear of Allah. Otherwise, 
Allah will smite the foundation of the building and crumble it on top 
of he who built it." 93) 

Abu Yusuf bolsters the status of the 'ulamii) and the chief qiir;li. He 
was conscious of his own power; the caliph consulted him-the 

91) Ibid., II, 95, 122. 
92) A. Ben Shemesh's translation of Abu Yusuf, Kitiib al-Khariij in Taxation in 

Islam (London, 1969), III, 43; cf., the same attitude towards tyrants (taghiya) of 
I:Iasan Sacd, VII, 119. 

93) Abu Yusuf, Kitiib al-khariij, tr. Ben Shemesh, In Taxation, III, 35. 
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'alim-and not the vizier, on administrative matters, which should 
have been the natural sphere of the viziers and their secretaries. 

Abu Yusuf had good reason to feel confident about his position. 
The very fact that he was asked to write a book on administrative 
matters symbolizes the triumph of the 'ulama) over the secretaries in 
questions of doctrine. The first scholar to write a study bearing the 
same title-Kitao al-khariiJ-had been the vizier of al-Mahdi, Abu 
'Ubayd Allah, Mu'awiya b. Yasar, who had rationalized the taxation 
system in the empire, and transferred the levy system in southern 
Iraq from the misaba (a fixed land tax) to the muqasama (a propor-
tionate tribute in kind). Abu Yusuf did not even mention the earlier 
work composed hardly a generation before, though he had probably 
read it or at least heard about it. 94) 

Abu 'Ubayd Allah's career had a shameful end, which may help 
explain why Hartin al-Rashid turned to an 'alim rather than a 
secretary-he wished to avoid the mistake his father al-Mahdi had 
made. One of the vizier's many enemies (Rabl' b. Yunus mawla al-

future vizier to al-Mahdi), jealous of Abu 'Ubayd Allah's 
prestige and his standing with the caliph, accused him of neglecting 
the religious education of his own son. After the son was found guilty 
of heresy (zandaqa), the father lost his position as chief of Diwan al-
Rasa)il (chancery) and vizier. 95 ) 

The episode cast a shadow of zandaqa on Abu 'Ubayd Allah himself 
and rendered his book unworthy from a religious point of view. 
Hartin al-Rashid needed a new book by a Muslim religious scholar 
to provide a proper foundation for a just administration. For this pur-
pose, he could not have found a more suitable scholar than his chief 

94) About personal data of Abu 'Ubayd Allah's career see: Ibn al-Tiqtiqa, al-
Fakhrf(Beirut, 1966), p. 182, which mentions 'Abu 'Ubayd Allah's Kitiib al-khariij. 
Reference to this study (risiila) is also in Qudama b. Ja'far, Kitiib al-khari{j, MS 
5907, Bibliotheque Nationale (Paris), fl. 101a-b; cf., Ben shemesh, Taxation, III, 
pp. 9-12. 

95) Jahshiyari, Kitiib al-wuzarii) wa)l-kuttiib (Cairo, 1937), 156, 151-154, 167; 
Tabar!, III, 487-490; Ibn al-Tiqtiqa, 182-183. 
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judge, one of the founders of the I:Ianafite school, whose authority 
and advice could not be challenged. 

Decline of the Chief Qiidz 

The offices of chief qiir;lz and vizier first appeared at approximately 
the same time, in the reign of Hartin al-Rashid. The vizierate took 
much more time to crystallize as an institution, but eventually it 
became as rooted as the chief qa<;liship in the Islamic administration. 

Even under the Muctazilite caliphs, when the chief qiirjz was the 
caliph's second in command, the vizier's superiority in terms of pro-
tocol and social standing was acknowledged. Chief qiir;lz Ibn Abi 
Duwad, principle counselor to in matters of state policy 
and ideology, was ordered to stand up in the presence of the vizier 
Mubammad b. Abd al-Malik al-Zayyat. 96 ) 

After the Muctazilite period, the office of chief qiirjz slowly declined 
in comparison to the vizier. By the time of al-Muwaffaq and 
especially al-Mucta<;lid (269/883-289/902), who initiated an overall 
financial recovery of the empire and looked for an expert in finances, 
the vizier had clearly supplanted him as second to the caliph. The 
vizier even came to appoint the chief qiir;lz, and occasionally the pro-
vincial qiirjzs as well, in consultation with the chief qiir;lz. 97) 

The rivalry between the culamii) and the secretaries on access to the 
caliph was resolved through the crystallization of two separate spheres 
of influence. The doctrinal-ideological sphere was left to the culamii) 
(in this respect they were victorious), while political power and 
ceremonial supremacy was conferred upon the vizier, especially if he 
had financial training. 

In pure judicial matters, the qiir;ll's decisions became more and 
more bound to Islamic law. Given the rigidity of the formal rules of 
evidence (shahiida), it became impossible for him to undertake 

96) Ibn Khallikan, Wajt.ryat, I, 62. 
97) Waki', III, 254, 256; for the authority of the vizier in appointing qarj!s see: 

Tanukh1, Nishwar, I, 117, 130. 
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criminal investigations, and the political authorities transferred con-
trol over most criminal justice responsibilities to the police (shurfa) 
and the military governors. Administrative transgressions were 
referred to the court of investigation of complaints (ma?iilim). 

Conclusions 

In sum, although the culamii) in the early Islamic period did not 
constitute an organized social elite, some representative figures-
notably the qii(/fs-actively participated in shaping the Islamic 
governmental machine, both technically and ideologically. 
Technically, they served m vanous administrative offices. 
Ideologically, they provided the community with religious 
legitimacy. 

Serving as imams, or chief qii(/fs, these culamii) helped the 
caliphs promote certain ideas that enhanced the popularity of the 
regime. Some of these ideas, in the form of works like the Kitiib al-
khariij of Abu Yusuf, helped mold the administrative system of the 
Islamic empire as a whole. In other cases, culamii) served as caliphal 
delegates to the outside world, bringing knowledge of Islamic univer-
salism to foreign rulers, and spreading the glory of the caliphs. Thus, 
despite the stereotyped descriptions in the sources of culamii) and qii(/fs 
preoccupied with learning, many had careers that were at least partly 
non-religious. 

Although the culamii) functionaries depended on the arbitrary will 
of the ruler for their appointment and continued service, they did 
possess a certain autonomy of judgment, and would in fact often 
remind the caliph of his duty to obey the sharZCa. When the qii(/f al-
cAnbari wrote to that many Islamic regulations derived 
solely from the qii(il's independent judgment (ijtihiid), by implication 
he was excluding any judgment by someone who was not an ciilim. 
True, the culamii) were not independent in political matters, but they 
were the only ones who could grant legitimation to political acts. 

The practical establishment of this ideological authority was a slow 
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and gradual process, accompanied by a bitter rivalry at the highest 
government ranks with the viziers, who were influenced by pre-
Islamic models of secretarial culture. The formal, hierarchical 
supremacy of the viziers was never in question, but the actual balance 
of governmental power and influence tilted back and forth. 

Harlin al-Rashid's judicial reform clarified the division of labor 
between the two factors. The culamii) won unchallenged ideological 
supremacy. When Harthama b. Acyun was invested as governor of 
Khurasan, al-Rashid recommended: "In all things he should take the 
book of God as his model of conduct, but in doubtful cases he must 
hold his hands and ask the authorities on law, religion and knowledge 
of the book of God.'' 98) Then, when the Kitiib al-khariij of the ciilim, 
Abu Yusuf, was preferred to the Kitiib al-Khariij of the vizier, Abu 
cubayd Allah, as a model of administrative theory, the victory of the 
culamii) in the ideological field was complete. 

From then on, the culamii's opinion had to be heard on important 
political decisions, if only for the sake of form. When caliphs were 
deposed, or successors chosen, leading culamii), such as qiir;lzs and cudiil 
(professional witnesses) are often mentioned as mandatory 
witnesses. 99 ) Even military officers understood this rule, and used the 
services of the culamii) to legalize their actions, sometimes even to 
fight the caliph himself. 100) Even in the later Middle Ages, which are 
outside of the period examined here, it was the chief qiir;lz, and not the 
vizier, who defined the ideological norms of the Islamic polity. In 
these definitions, he served as both obedient tool of the administra-
tion and an independent ideological power-the only lawful represen-
tative of the SharZCa. 

98) Fragmenta, 314, Tabar!, III, 717; cf. Goldziher Muslim Studies, II, p. 75. 
99) Fragmenta, 561; Miskawayh, Tajiirib al-umam, ed. H. F. Amedroz (London, 

1920), II, pp. 1, 67. 
100) Miskawayh, II, 188. 
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ISLAMIC JURISTIC TERMINOLOGY 

BEFORE SAFI'I: A SEMANTIC ANALYSIS 
WITH SPECIAL REFERENCE TO KUFA 

Zafar Ishaq Ansari 

THE development of Islamic jurisprudence, particularly its 
early, formative phase has increasingly attracted the attention 

of scholars. The present paper does not aim at discussing the early 
development of Islamic jurisprudence as such. Its purpose is merely 
to study the terminology employed in the early period of Islam, 
especially in the writings of the second century authors, to subject 
some of the important terms used in Jiqh to semantic analysis, to 
consider the character and significance of this terminology and 
explore its possible bearing on the issues which confront the students 
of the early history of Islamic jurisprudence. 

What strikes one at the very outset of this investigation, as will 
be substantiated in the following pages, is the comparative lack 
of fixity in the technical connotation of the terms in use. It also 
shows that a number of concepts-some of them of quite fundamen-
tal importance in law-had been in existence and had influenced 
the thinking of people for quite some time. Nevertheless, they had 
as yet not acquired a standard, technical mould for their expression. 
Hence, these concepts were expressed in a variety of ways and 
through a variety of interchangeable terms and expressions. The 
simultaneous use of the same terms in technical as well as non-
technical sense presents a baffling problem for the student of the 
early period of Islamic Jiqh. The difficulty that presents itself is not 
merely that many terms have gradually changed their connotation 
over the course of centuries. No less serious is the difficulty which 
arises owing to the use of these terms in a multiplicity of meanings 
by one and the same author and often in the same work. Despite 
this fluid and confusing state of affairs, the process of the terms 
acquiring an increasingly technical connotation is clearly noticeable 
and around the middle of the second century it did not seem very 
far from its point of culmination. 

Let us now turn to a semantic survey and analysis of some of the 
important terms in use during the period under study. 
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I. Jjadij 

In the early Islamic literature, the terms l;tadij, ajar, riwtiya and 
"lj,abar were used more or less interchangeably. As yet l;tadij did not 
exclusively mean [a report about] "the utterance, the action, the 
tacit approval and the $ija of the Prophet" 1. Nor was ajar generally 
used in the technical sense in which it was used in the classical times, 
in the sense of a tradition from some Companion 2 (as distinguished 
from a tradition from the Prophet). 

Coming to l;tadif, it would be instructive to examine carefully its 
use, for instance, in an important work of the second century viz. 
Abu Yusuf's K. al-Radd 'ala Siyar al-Awzti'i 3, insofar as the con-
clusions thus arrived at are corroborated, in our view, by the study 
of the use of this term in other works of the second century, partic-
ularly those of Abu Yusuf and Saybani, the representatives of the 
Kufian school of fiqh. 

In this work the term l;tadij occurs twenty five times. Out of 
these it is only on three occasions that it either does not refer to 
the Prophet, or refers to others besides him as well 4• Except for 

I. 'ABD AL-NABI B. 'ABD AL-RASUL, Dust-ural- 'Ulamii', 4 vols., (Hydera-
bad, 1329), see vol. II, p. 15. (Cited hereafter as Dustur al- 'Ulamii'). For 
distinction between !Jabar and b-adij, even during the first two centuries of 
Islam see Nabia ABBOTT, Studies in Arabic Literary Papyri, (Chicago, 1957), 
voL I, p. 7· 

2. Dustur al-'Ulamii', vol. I, p. 37; AL-ZABiDi, Tag al-'Arus, 10 vols., 
(Biilaq, 1285-1307). vol. III, p. 4· It is significant that generally 
reserved the term ajar for traditions from the Companions. (See J. ScHACHT, 
The Origins of Muhammadan jurisprudence, II impression, Oxford, 1959), 
p. r6. (Cited hereafter as Origins). 

3· Whenever page numbers of this book (cited hereafter as Tr. IX). have 
been cited in this paper, they refer to the edition of this treatise published 
under the editorship of Abii 1-Wafa' al-Afgani from Cairo in 1357 A.H. 
In general we have referred to sections and paragraphs and in this we have 
followed the division made by Schacht in Origins, p. 335. 

4· The instances of this kind of use are the following: 
(i) For a tradition regarding the distribution of booty during the caliphate 

of 'Umar and of 'Utman. (Tr. IX, I, p. 5.). 
(ii) For a tradition from 'lJmar and 'Ali (Ibid., 15, p. 52). 

(iii) Another use: "We have received none except one ftadij from the Prophet 
or his Companions." (Tbid., 9, p. 41. Emphasis is our own). 

To these should be added the following examples of the use of the term with 
reference to traditions from the Companions in other works of Abii Yiisuf 
and See ABu YusuF, K. al-ijariig, (cited hereafter as ijariig), 
(Cairo, 1352 A.H.), p. 19, (in connection with 'Umar's approval of a certain 
principle in the distribution of booty); p. 65, (referring to several traditions 
with the same content, attributed to the Prophet and to 'Umar); p. 70 (a 
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the three above-mentioned instances, all the rest of the uses of 
J:i,adij have reference to the Prophet. The following is an account of 
the use of the term with reference to the Prophet: 
(r) lfadij rasul Allah. (Tr. IX, 2, p. 14; 20, p. 63; so, p. I3S) 
(2) Jfadij 'an rasul Allah. (Ibid., s, p. 29 and p. 30, 11. 6 and 8, and 

p. 31, 1. 2; 20, p. 64, 1. S f.; 22, p. 69; 43, p. 121) 
(3) lfadij rafa'ahu ila rasul Allah. (Ibid., r, p. II) 
(4) W a-qad balagana 'an rasul Allah 'an al-#qat J:i,adij musnad 'an 

al-rigal al-ma'rufin bi-l-fiqh 'alayhim. (Ibid., 2, 

pp. IS f.) 
(This expresses the growing formalism of the traditions from the 
Prophet, the higher value of the traditions which had isnad and 
the transmitters of which were well known for their moral and 
mental qualities). 
(S) Iyyaka wa-sad-rj al-J:i,adit.. (Ibid., 5, p. 31. With slight modifica-

tion, ibid., s, pp. 34 f., and 38, p. 105) 
(This is a warning made after mentioning 'Umar's practice of not 
accepting "tradition from the Prophet" without the testimony of 
two witnesses). 
(6) Al-J:i,adij fi htirja kajir wa-l-sunna fi htifla ma'rufa. (Ibid., 7, 

p. 38. With slight alteration ibid., 8, p. 40). (On both the occa-
sions the statement is preceded by the mention of traditions 
from the Prophet). 

(7) Fa-'alayka min al-J:i,adij fima ta'rifuhu l-'amma. (Ibid., 5, p. 24. 
Repeated with slight modification ibid., 5, p. 31). 

This last statement (i.e. on p. 24) has been made by Abu Yusuf 
while refuting the authenticity of an alleged tradition from the 
Prophet cited by Awza'i relating to the Prophet's apportioning of 
share in booty to those who had been killed. Abu Yusuf says: 
"We do not know that the Prophet apportioned the share of any 
of those killed on the day of Badr, or I:Iunayn ... although a 
number of well-known people were killed and we do not know that 
he apportioned the share [in the booty] to any of them ... ". (After 
this he adds the expression quoted above, which is followed by a 
tradition from the Prophet). 

tradition from 'Umar with which Ibn 'Abbas agreed); Mul).ammad b. al-
I:Iasan AL-SAYBANi, al-Muwajfa', (Lucknow, 1306 A.H.), (cited hereafter as 
Muw. 5.), p. 323, (a tradition from 'Ali); ibid., p. 97, (a ftadil from 'Umar). 
See also AL-SAYBAN'i, K. al-J:Iugag, (Lucknow, r888), (cited hereafter as 
f:Iugag), p. 164, etc. 

213 
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(8) Inna l-l;,adik sa-yajsu 'anni. (Ibid., 5, p. 25). 
(The person to whom the saying is attributed is the Prophet himself). 
(9) Magel' a fi hriqli min al-al;,adik ka[ir. (Ibid., J, p. 38). 
(The sentence is preceded by the words: "We do not know that 
the Prophet apportioned the share of women in the booty ... "). 

This shows that even though l;,adii had not acquired its exclusivist 
technical connotation, viz. that of traditions about "the utterance, 
action, the tacit approval, or the ;;ija of the Prophet ... " 1, which 
it did acquire in the following centuries in Islamic religious literature 
particularly in the works of l;,adit and fiqh. Nevertheless, it was 
heading in that direction and was fairly close to that point. This is 
evident from the fact that the term J;,adit has been used in an over-
whelming majority of cases with reference to traditions from the 
Prophet 2 and refers much less to traditions from the Companions. 
As for its use in the sense of "tradition" or "report" as such, this 
usage is quite rare 3 . 

The above analysis also throws light on the process of the forma-
tion of technical terms. It shows how the increasing use of a term 
in a particular context made that context an almost essential part 
of the meaning of the term, at least in the scientific usage. To take 
up the instance of J;,adit, it originally meant "communication" 4 

(besides meaning, when used as an adjective, In the pre-
Islamic times it was used with reference to the narration of histori-
cal episodes of the distant past. It referred to the glorious deeds of 

1. See above p. [2], n. 1. For the examples of its use in the sense of 'tradition' 
as such, without any reference to the Prophet and/or the Companions, see 
Jfariig, p. 6, where Abii Yiisuf mentions to the Caliph that he has written for 
him "good a[tiidit". See also ibid., p. 39 where a say!J of al-I:lira (according to 
another manuscript, al-Gazira), from whom Abii Yiisuf had inquired about 
the agreements concluded between the conquering Muslims and the local 
populace, etc., writes to Abii Yiisuf the information available to him, making 
it clear that it was not derived from the fuqahii', but consisted of afliidil of 
the specialists in these matters (man yu'$a/ bi-'ilm giilik). 

2. For a few instances of the use of the term [tadil in the sense of traditions 
from the Prophet, see Jfariig, p. 89 (a[tiidil from the Messenger of Allah); 
p. I2I ([tadil from the Messenger of Allah); p. r8 (reference to a[tiidil and 
iijiir followed by citation of two traditions from the Prophet); Muw. 5., 
pp. 261 and 389; Jfugag, pp. 2, 3, 15, 51, 57. 189 (al-fladil al-mustafi!j, from. 
Ibn 'Abbas that the Messenger of Allah ... ) ; p. 201, 11. 3 and 5; p. 230, and 
often. 

3· For the use of the term [tadij in the sense of 'tradition' as such, see n. I 
above. 

4· FiRUZABAD'i, Qiimus, II edition, 4 vols., (Cairo, 1952 A.D.), vol. I, p. 170. 
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the tribes, the ayyam 1. It was from this background that the word 
gradually developed its technical Islamic connotation. And now 
since the Prophet (and his Companions) were looked upon as the 
heroes of the new society, the heralds of the new age, "communica-
tions" generally centered around them. Later, the context of the 
use of the term, even when explicit reference to the Prophet was 
not made, signified "communication" about or from the Prophet. 
In short, it was partly frequency of using a term in a certain context, 
combined with the strong consciousness of the paramount importance 
of the Prophet, which ultimately fixed its technical connotation. 

II. Sunna 
Another key-word in the fiqh literature of the early as well as of 

the subsequent period is sunna. The difficulty with regard to sunna 
arises because it seems to be used in different meanings, and at 
times it is not quite clear whether the sunna in question refers to 
the sunna of the Prophet, or of the Companions, or to the principle 
derived from the sunna of the Prophet and/or the Companions which 
has been reinforced by consensus. 

Looking at the word etymologically, the root SNN from which 
the word sunna is derived seems to have referred originally to the 
"flow and continuity of a thing with ease and smoothness" 2• 

Hence, if a person poured water on another person's face in such 
a manner that the water easily flowed away, the standard form of 
expressing this action was to say: "sanantu l-ma' 'ala waghih" 3 . 

It was because of this that sunna began to be used in the sense of 
"way, course" (in the physical sense), presumably because it was 
easy to tread and traverse it, with the result that normally it was 
trodden. It is for this reason that the derivatives of SNN were 
employed with reference to the course across which winds blew or 
along which water flowed 4 . 

I. I. GOLDZIHER, Muhammedanische Studien, II edition, (Hildesheim, 
1961); see vol. II, p. 3· 

2. AIJMAD B. FARIS B. ZAKARIYYA, Mu'gam Maqiiyis al-Luga, ed. 'ABD 
AL-SALAM MUIJAMMAD HARUN, 6 vols., (Cairo, 1368 A.H.), vol. III, pp. 6o f. 

3· Loc. cit. See also ZAMAljSARi, Asiis al-Baliiga, (Cairo, 1372 A.H.), 
p. 222. 

4· See IBN FARIS, op. cit., p. 6o. (The expression "gii'at al-ri[! sa.nii'in" 
was used when winds came through the same course). See ZAMAljSARi, op. 
cit., p. 222, especially the quotation of the couplet of 'Umar b. Abi Rabi'a: 
"Qad garrat al-ri[! bihii gaylahiifwa-'ustanna fi a![iilihii wiibilu". 

215 
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The word had, therefore, the nuance of ease and facility in its 
original usage. It was this nuance which presumably paved the 
way for the use of SNN and its derivatives, particularly in ancient 
Arabic poetry, with reference to the admirable aspects of the face 
-its brightness and polish, its being smooth and well-shaped. This 
gave rise to the expression masnun al-wagh meaning a person of 
comely shape, a person on whose face "flesh had been made even 
and smooth" 1, or even for its being "well-proportioned" (mu'tadil) 2. 

The use with respect to the admirable features of the face became 
so common that sunna began to signify face itself 3 . 

The next stage in the evolution of the connotation of sunna 
seems to have been the extension of the signification of the term to 
human behaviour. "Way and course" began to be used in the sense 
of sira. Sunna began to mean, therefore, "a way, course, rule, mode, 
or manner, of acting or conduct of life" 4, and became an equivalent 

1. See IBN FARIS, op. cit., p. 6o, and op. cit., p. 222. 
2. Lac. cit. 
3· LANE, Lexicon, ed. STANLEY LANE-POOLE, Book I in 8 parts, (New 

York, 1893 A.D.), see part IV, p. 1438. (Cited hereafter as Lexicon). See also 
IBN Lisiin al-'Arab, 15 vols., (Beirut, 1374-76), vol. XIII, p. 224. 
(Cited hereafter as Lisiin). See further for the use of sunna in this sense: 
Diwiin lfassiin b. Tiibit, ed. 'Abd al-Ral,lman AL-BARQUQi, (Cairo, 1929), 
p. 24, 1. 3; Abu 1-Farag K. al-Agiini, 21 vols., (Beirut, I956-57 
A.D.), vol. V, p. I43, 1. 3; vol. VI, p. 227, 1. 7; vol. VII, p. I8o, 1. 3; vol. X, 
p. 241, 1. 12. (Cited hereafter as Agiini); Tiig al-'Arus, vol. IX, p. 244, 11. 7 
and 8; Lisiin, vol. XVII, p. 88, 11. 9 and II; al-Mufarf4aliyyiit, ed. Ch. LYALL, 
(Oxford, 192I A.D.), p. I85, 1. IS (repeated p. 542, 1. 12 and p. 791, 1. r); 
FARAZDAQ, Diwiin, ed. 'Abd Allah Isma'il (Cairo, I936 A.D.), 
p. 329, 1. 4; IJu L-RUMMA, Diwiin Si'r !)i l-Rumrna, ed. C. H. H. MAcARTNEY, 
(Cambridge, I9I9 A.D.), p. 4, 1. II; p. z66, 1. 4; 'UMAR B. ABi RABi'A, 
Diwiin, ed. Mul,lammad Mul,lyi 1-Din 'ABD AL-l;IAMiD, (Cairo, I935 A.D.}, 
p. 25, 1. 14; p. I33, 1. 7; Si<r al-A!J.tal, (Beirut, I891-92 A.D.}, 
p. 278, 1. 6; Diwiin 'Ubayd al-Sa'adi al-Asadi, ed. Charles LYALL 
(Leiden, 1913), p. 67 1. I3; TABARi, Ta'ri!J, 8 vols., (Cairo, 1358 A.H.), vol. 
V, p. I23, 1. 5; vol. VII, p. 281, 1. 1. 

4· Lexicon, part IV, p. 1438. For instances of the use of the term sunna 
in this sense, see Diwiin lfassiin, p. 24, 1. 3; Agiini, vol. VI, p. 128, 1. 8; voL 
VII, p. 179, 1. 2; vol. IX, p. 139, 1. 2; vol. XII, p. 379, 1. 4; vol. XIII, p. 73, 
1. 13; K. al-lfayawan, ed. 'Abd al-Salam Mul,lammad HA.RUN, 7 vols. 
(Cairo, 1943 A.D.), vol. VII, p. 84, 1. 2; Tag al-'Arus, vol. I, p. 256, 1. 14 
(sunna of al-Fiin'iq, i.e. <Umar, the second caliph); Lisan, vol. XIV, p. 291, 
1. 20, (a sunna and its leader, Labid); Mufarf4aliyyat, op. cit. p. 830, 1. r; 
Diwiin Farazdaq, p. 308, 1. 3; Diwiin Kujayyir b. 'Abd al-Ra{tman al-l:fuza'i, 
(n.p., 1930 A.D.), p. 35, I. 7; 'Ubayd Allah b. Qays, al-Ruqayyiit, ed. Mul,lam-
mad Yilsuf .N'AGM, (Beirut, 1378), p. 9, 1. 12; AL-QA.Li, Simj al-La'iili, ed. 
'Abd al-'Aziz AL-MAYMANi, (Cairo, 1936 A.D.), p. 393, 1. 18, (qatf,a'uhu 
sunna wa-qawluhu maJal); Naqa'icJ bayn Garir wa-Farazdaq, ed. Anthony 



THE FORMATION OF ISLAMIC LAW 

ISLAMIC JURISTIC TERMINOLOGY z6r 

of sira. Apart from inheriting the meaning 'way and course' from 
the past, the root SNN also retained the sense of ease, smoothness, 
etc. Sunna therefore signified, inter alia, a mode of behaviour which 
a person could adopt without difficulty 1. This seems to be the 
background in which the term sunna developed the nuance of moral 
appropriateness and normativeness 2. Even if one might doubt 
that appropriateness and normativeness were essential ingredients 
of the meaning of the word sunna, there can be no doubt that it 
generally carried that nuance. I:Iassan (d. 54), the famous poet of 
the Prophet, mentions a group of people as having "explicated a 
sunna for the people which is followed" 3 . Another poet speaks 
of the sunna of al-Fariiq which contextually has a normative 
overtone 4. The Umayyad poet Farazdaq (d. rro) refers to the 
sunna of the two 'Umars which, in his words, is "a cure for the 
malady of the hearts" 5. Another poet, exalting a person says that 
"his judgement is a sunna, and his saying, a maftal" 6 • 

In the Qur'an, the term sunna (including its plural, sunan) has 
been used sixteen times in all. The expression which occurs most 
often is that of the "sunna of Allah", which seems to be a literary 
innovation of the Qur'an. Sunnat Allah refers to God's modus 
operandi in respect of those wayward peoples who had greeted 
God's message with contempt and hostility. This had led to their 
doom by virtue of the operation of God's law of retribution 7. 

AsHLEY BIRAN, (Leiden, 1908-og A.D.), vol. II, p. 1015, (the sunna of the 
two 'Umars, i.e. of 'Umar b. al-]j:attab and 'Umar b. 'Abd al-'Aziz); TABAR!, 
Ta'rilf, vol. VII, p. 38, I. 1; BUI:ITURi', K. al-Jfamasa, (Beirut, 1910 A.D.), 
p. 23, I. 10 (a couplet of Zuhayr). That sunna and sira were interchangeable 
is proved, for instance, by the fact that the famous couplet of ]j:ii.lid b. 
'Utba al-Hugali: Fa-la tagzi'anna 'an sunnatin anta sirtahafFa-awwalu 
raif,in sunnatan man yasiruha (Agani, V, p. 128, I. 8), has been reported with 
slight variations which are significant. In one instance, sirtaha has been 
replaced by sanantaha (ibid., vol. XIII, p. 73, I. 13) and in two other in-
stances the word sunna in the first line of the couplet has been replaced by 
sira (Tag al-'Arus, vol. IX, p. 244, 1. 7: Lisan, vol. I, p. 377, 1. 12). 

1. IBN FARIS, op. cit., p. 61. 
2. Cf. FAZLUR RAHMAN, Islamic Methodology in History, (Karachi, 1965), 

pp. 2 ff. 
3· Diwan Jfassan b. Tabit, p. 248, I. 1. 
4· Tag al-'Arus, vol. I, p. 256, I. 14; Lisan, vol. I, p. 377, I. 12. 
5· Naqa'i¢, p. 1015, 1. 15. 
6. Simi al-La'ali, op. cit., p. 397, I. 18. For other instances showing the 

normativenuanceofthewordseeDiwanFarazdaq, p. 308, l. 3: Mufa4¢aliyyat, 
p. 83o, l. 1; Ruqayyat, p. 9, 1. 12; al-Mu'allaqat al-'Asar, ed. AL-SANQITI, 
(Cairo, 1353 A.H.), p. 105, I. 6; Tag al-'Arus, vol. IX, p. 173, l. r8. 

7· Qur'an, XL, 85; XLVIII, 23; XXXIII, 38; etc. 
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God's law of retribution, then, is the inalterable sunna of Allah 1. 

Another usage of the sunna of Allah occurs in connection with 
God's mode of dealing with His prophets. The Qur'an points out 
that when the bearers of God's message are received by a people 
with hostility, God supports His prophets and sustains their spirit, 
besides destroying those who oppose God's message. The other usual 
form in which the term sunna has been used is: sunnat al-awwalin 2. 

This refers, as BayQ.awi has pointed out, to the "sunna of Allah 
with regard to the ancients" 3 . For the verses in which sunnat 
al-awwalin has been used, the reference is to God's scourge which 
overtook the nations that had spurned His message. 

The concept which was to play an important part in moulding 
Muslim thought, ·however, was not that of the of Allah", 
but of the "sunna of the Messenger of Allah". In the Qur'an itself 
this expression is conspicuous for its absence. This seems to support 
the view that the concept which this expression embodies must be 
a later invention. This, however, is altogether erroneous. It seems 
natural that the ramifications of this concept should have unfolded 
gradually, but the essence of the concept is very clearly and force-
fully embodied in the Qur'an itself which puts forth the conduct of 
the Prophet as conduct par excellence: "Certainly you have in the 
Messenger of Allah a good example ... " 4 . 

It was not surprising, therefore, that quite early in the history 
of Islam, the expression "sunna of the Prophet", began to be used, 

r. XXXIII, 43; XLVIII, 23. 
2. VII, 38; XV, 13; XVIII, 55; XXXV, 431. Cf. III, 137: "Sunnas 

have passed before you ... " which, in this writer's view, refers to the same 
theme. 

3· BAYJ?A.wi, vide his Commentary, verse VIII, 38. Cf. Hurgronje's 
remark: "Sunna ... can be taken both in the active and the passive sense: 
a man's sunna is both the way in which he usually acts, and the way in 
which things happen to him. The manner in which Allah has usually treated, 
and still treats the generations who reject His Messengers, is repeated by 
Allah's sunna in the Koran, whereas the 'sunna of the former generations' 
refers repeatedly to the manner in which, or the rule according to which. 
they had been treated. Thus the 'sunna of the Prophet' is the way of acting, 
or, following an extension of the meaning which the later system applied 
to this term, the way of acting which he prescribed to others during his 
lifetime, or which he allowed to go on around him without reproof." H. C. 
HuRGRONJE, Selected Works, tr. and ed. J. ScHACHT and H. BousQUET, 
(Leiden, 1957), p. 268. 

4· Qur'iin, XXXIII, 2 I. This is not an isolated remark about Mul).ammad, 
but seems to be the consistent view of the Qur'iin with regard to the prophets 
as such. See, for instance, LX, 4· 
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despite its not having been used in the Qur'an, and the Prophet 
himself is said to have used this expression a number of times 1. 

There seems no reason why the Prophet should not have used this 
expression since it accurately embodies the above-mentioned 
Quranic concept of the model-behaviour of the Prophet. 

Leaving that aside, one of the earliest uses of the expression is 
attributed to 'Umar who is reported to have explained the function 
of his officials as consisting of the instruction of people in their 
religion and in the sunna of their Prophet 2• Another instance of 
the use of the expression "sunna of the Prophet" which has been 
reported, and which seems to be authentic-relates to the occasion 
of the choice of the caliph after the death of 'Umar in the year 23. 
Questions were put to both 'Utman and 'Ali, the two candidates 
who stood the best chance of election, whether they were prepared 
to "work according to the sunna of the Prophet and the sira of 
the two preceding caliphs" 3 . 

Another authentic writing of the first century wherein the ex-
pression "sunna of the Prophet" occurs is the letter of al-I;Iasan 

to the Umayyad caliph 'Abd al-Malik (65-86). I;Iasan 
defends his standpoint which is in opposition to gabr, claiming 
validity for his doctrine on the ground that it was the doctrine of 
the forbears (salaf). I;Iasan extols these forbears, pointing out that 
they "acted according to the ordinance of Allah, narrated His 
Wisdom, and followed the sunna of the Messenger of Allah ... " 4• 

I. See, for instance, MusLIM, $a[!ift, "Masiigid", "lmiin"; TIRMIJ;>I, 
$a[!ift, "$aliih"; ABu DA.wuo, Sunan, "Taliiq" and "Sunna"; IBN MA.GAH, 
Sunan, "Taliiq", "Nika!t"; NAsA.'r, Sunan, "Qurj,ah"; B. l:IANBAL, 
Musnad, 6 vols., (Cairo, 1315 A.H.), vol. II, p. 124. 

2. Jjarag, pp. 14 and II5, Cf. FAZLUR RAHMAN, (op. cit., pp. 8 f.) who 
argues on circumstantial grounds for the possible genuineness of this state-
ment attributed to 'Umar. 

3· TABAR!, Ta'ri!J, vol. III, p. 297. Schacht considers the connotation of 
the term sunna in this particular case to have been political and administra-
tive rather than legal. J. ScHACHT, Introduction to Islamic Law, (London, 
1964), p. 17. (Cited hereafter as Introduction). It is true that the occasion 
when this sentence was uttered the subject of the conversation was primarily 
administrative and political. This does not warrant, however, the conclusion 
that the expression itself signified this restricted scope of the sunna. Cf. 
Nabia ABBOTT, Studies in Arabic Literary Papyri, vol. II, (Chicago, 1967), 
p. 2]. 

4· See al-I:Iasan "Treatise", ed. H. RITTER in Der Islam, vol. 
XXI, (1933), p. 68. (Emphasis is our own). This letter was written to 'Abd 
al-Malik and hence between the years 75 and 86 A.H. Cf. Islamic Methodo-
logy, p. 12 for the views of Fazlur Rahman as to the content of the concept 
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Again, in the letter of the founder of the Ibac;liyyah sect, 'Abd 
Allah b. Ibac;l (d. 86) to Caliph 'Abd al-Malik, the expression "sunna 
of the Prophet" occurs several times. This letter is an apology of 
the Ibac;li viewpoint in regard to 'Utman. The main point that 
Ibn Ibac;l makes is that 'Utman introduced innovations and dis-
regarded the Qur'an, the sunna of the Prophet, and the sunna of 
the preceding caliphs-Abu Bakr and 'Umar. He extols Abu Baler 
for having followed the Book of Allah and for having practised the 
sunna of the Prophet, and hence none blamed him 1. Contrary to 
this was the attitude of 'Utman who introduced innovations which 
were not in vogue in the time of his two predecessors 2 • Ibn Ibac;l 
further accuses 'Utman of persecuting those who admonished him 
by referring to the Book of Allah, the sunna of the Prophet and 
traditions about the believers who had preceded him 3 . Ibn Ibac;l 
also strongly denies that the accusation of religious extremism 
(guluww fi l-din) applied to him. This allegation, in his opinion, was 
applicable to those who attributed false things to God and were 
guided by things other than the Book of Allah and the sunna set 
by the Prophet 4 . 

of the sunna of the Prophet as embodied in this letter. (It is incorrect, 
however, to state, which Rahman does, that " ... I:Iasan tells 'Abd al-Malik 
b. Marwan that although there is no lfadil from the Prophet in favour of the 
freedom of the will and human responsibility, nevertheless this is the Sunna 
of the Prophet." (Ibid., p. 12). Cf. also Origins, pp. 74 and 141. It needs to be 
pointed out here that the sunna of the Prophet has not been put forth by 
I:Iasan as the argument in support of his doctrine of qadar, which is the claim 
of Rahman and Schacht. What he is saying is that the doctrine of gabr did 
not constitute an item of belief to which the salafsubscribed. Hence the main 
argument of I:Iasan against the opponents is that the salaf did not subscribe 
to this doctrine and hence it is an innovation, a statement which he even 
explicitly makes. (See ibid., p. 68). Here he is merely trying to fortify the 
authority of the salaf by stating their merits and one of those merits is that 
they followed the sunna of the Prophet. 

I. See his letter in AL-BARRADI, K. al-Gawahir, (Cairo, 1302 A.H.), p. 157. 
2. Ibid., 158. On p. 160 the same accusation is repeated in the following 

words: "ftakama bi-gayr ma anzal Allah wa-!Jalafa sabil rasul Allah wa-sabil 

3· Lac. cit. For other examples of the expression "sunna of the Prophet", 
see ibid., p. 165 (twice), and p. r66. 

4· Ibid., p. 164. He says that on the contrary those who are indignant at 
[the sight of] disobedience to God and who summon towards the "Book of 
Allah and the sunna of His Messenger and the sunna of the believers .... " 
cannot be accused of extremism. (Lac. cit.). The expression sunna of the 
believers is significant. It seems to refer, broadly, to the way of life of the 
Muslims as a whole which was based on the Book of Allah and the sunna 
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Considering the fact that only a few works of the first century 
have survived the ravages of time, not to mention the fact that 
not many works were composed during that century, the above-
cited examples at least indicate that the expression "sunna of the 
Prophet" was well in use even during the first century. 

Before proceeding to analyse the usages of the term sunna in the 
literature of the second century, it is worthwhile examining its use 
in a treatise which was composed circa 140 A. H. This is the treatise 
of Ibn al-Muqaffa' (d. circa 140), al-Risala fi l-$a/:ttiba. Since Ibn 
al-Muqaffa' was a government official and litterateur, rather than 
a jurist, his usages of the word sunna are of invaluable significance. 
For, the fact that he was not a jurist makes it unlikely that Ibn 
al-Muqaffa' would have used terms such as sunna in any other 
except the generally accepted sense. 

Ibn al-Muqaffa ''s interest lies in administrative matters, in 
matters which are the primary concern of the ruler: "the sending 
forth of military expedition and recalling it; the collection and 
distribution [of the revenue]; the appointment and dismissal of 
officials; passing judgements according to ra'y in matters regarding 
which there is no alar; the enforcement of /:tudiid and ordinances in 
accordance with the Book and the sunna ... " 1. Ibn al-Muqaffa' 
adds that even though man should obey none when obedience 
involves disobedience to God, yet administrative matters, and the 
matters with regard to which no alar exists, are questions of purely 
governmental discretion and disobedience to the ruler in such matters 
is tantamount to perdition 2• Ibn al-Muqaffa' also urges the ruler 
to realize that the claim to which he is entitled against his subjects 
is not an absolute one. His right to claim obedience is conditioned 
with his enforcement of positive commandments and sunan 3. 

Ibn al-Muqaffa ''s view of the legal doctrines is tinged by his 
concern with administration. He desires to see the prevalence of 
a uniform code of laws everywhere. The spectacle which he observes 

of the Prophet. Ibn Iba<;l's reference to "sunna of the believers" is broadly 
the same as the concept of 'practice'. For 'practice', see this writer's doctoral 
dissertation, "The Early Development of Islamic fiqh in Kiifah", (type-
script), McGill University, Montreal, 1966), pp. 209 ff. (Cited hereafter as 
"Early Development"). 

r. "al-Risiila fi l-$a[!iiba", in Mul;tammad KuRD 'ALi, ed., Rasii'il al-
Bulagii', IV edition, (Cairo, 1954), p. 121. 

2. Lac. cit. 
3· Ibid., p. 122. 
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around him, however, is one of shocking diversity: a diversity which 
is found between the doctrines of one town and the other, as vvell 
as within a particular town 1 . He is disconcerted at this diversity 
and tries to analyse its causes and hence denounces those who, in 
his view, are responsible for it. Says Ibn al-Muqaffa': 

As for those who claim adherence to the sunna, among them are those 
who make into sunna something which is not a sunna. In this they go to 
such an extent as to shed blood without any bayyina (evidence) or (tugga 
(proof) on the basis of something which they consider to be sunna. And if 
they were to be questioned about that, they would not be able to say that 
blood was shed in that case during the time of the Prophet or subsequently 
during the time of a'immat al-hudiP And if it were said to them: "When 
was blood shed according to sunnah which you claim?", they would say: 'Abd 
al-Malik b. Marwan or some other amir from among the umarii.' did that". 
[They believe in such a doctrine even while knowing that the innovator of 
a doctrine] merely follows ra'y. And they reach such a point of adamance 
with respect to their opinion (ra'y) as to subscribe to those doctrines con-
cerning matters of momentous importance for Muslims with which not even 
a single Muslim agrees. Then they do not feel distressed at being isolated in 
this matter, and in enforcing judgements according to such doctrines, even 
though they acknowledge that they do not argue from a Book or a sunna. 3 

What is striking in the above passage is the basis of Ibn al-
Muqaffa ''s stringent criticism. Ibn al-Muqaffa' says that people 
made the claim of sunna even though they could not document that 
claim by establishing the existence of that practice during the life-
time of the Prophet or of the early Caliphs, and all that they could 
adduce as evidence was the practice of 'Abd al-Malik or of some 
other rulers of a relatively late period, even though the practice 
concerned was based on their personal opinion, instead of being 
supported by arguments drawn from the Qur'an and the sunna '· 
In other words, true sunna is that alone which can be traced back 
to the time of the Prophet and/or of the early Caliphs 5. 

To revert to the expression "sunna of the Prophet": the meaning 
is clear enough in cases in which reference to the Prophet is explicit. 

r. Ibid., p. 126. 
2. This meant the first four Caliphs. (See J:lugag, p. 32). Another ex-

pression for the same was "al-!:Julafa' al-rasidun" (the reference, in both the 
cases, being to the first four caliphs) and was used, for instance, by Layt in 
his letter to Malik. (See IBN AL-QAYYIM, I'liim al-Muwaqqi'in, 4 vols. 
Cairo, 1374 A.H., vol. III, p. 96). 

3· Ibid., p. 126. 
4· This indictment is much the same as Abu Yusuf's indictment of 

al-Awza'i and the l:Iigazis. (See Tr. IX, r, p. rr, and 3, p. 21). 
5· Cf. Origins, pp. 58 f, pp. 103 f. and 137. 
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Considerable difficulty arises, however, when one finds the term 
sunna being used without any genitive. It is also intriguing to find 
it being used occasionally with reference to others besides the 
Prophet. In fact the different uses of sunna lead one to the con-
clusion that it was used in a variety of meanings, and that though 
the term was in process of acquiring its technical connotation, so 
as to connote subsequently hardly anything else but "sunna of 
the Prophet", yet that process had not reached its culmination in 
the early part of the second half of the second century 1. 

Thus, the examples of the use of the expression "sunna of the 
Prophet" 2 show the operation of a process similar to the one we 
have noted in regard to t£adi! 3 . More important than these, however, 
are the few examples that we encounter of inadvertant substitution 
of the word "sunna for the expression "sunna of the Prophet", 
which show that the former term had begun to be regarded, in 
general, as an equivalent of the latter. One of these examples occurs 
in Tr. IX. Awza'i is mentioned as having said: "Sunna has come 
down from the Messenger of Allah" (IX, 13). Abi.i Yi.isuf refers to 
the same statement of Awza'i, but the expression "sunna ... 
from the Messenger of Allah", is replaced by the word "sunna" 
alone, which indicates that sunna in the sense of "sunna of the 
Prophet" was a well-established usage of the time 4• 

Such a development could only have been the result of a fairly 
long period of the use of the term with reference to the Prophet. 
Vve have seen earlier the instances of its use during the first century 
as well as by Ibn al-Muqaffa ', which is an illustration of its use by 
a non-jurist. Some of the instances of the use of "sunna of the 
Prophet" by the specialists are extant in the jiqh-atar works of the 
second century. They show a consistent use of sunna with reference 
to the Prophet. 

I. See pp. [4] ff. above. 
2. See pp. [8] ff. above. 
3· See above n. I. 
4· See Tr. IX, 25. For a similar example see the letter of Layt b. Sa 'd 

(d. 165) the well-known Egyptian jurist in l'liim al-Muwaqqi'in, op. cit., 
vol. III, p. 95. Speaking of the Companions who were sent to different places 
for gihiid, Layt says: "And in each of their battalion there was a group who 
taught the Book of Allah and the sunna of His Prophet and who exercised 
igtihiid in matters which the Qur'an and the sunna had not explained for 
them." It will be noted that in the last part of the sentence "sunna of the 
Prophet" was inadvertantly replaced by the term "sunna", which shows 
their equivalance. 
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In the Kufianjiqh-a_tar works of the second century, for example, 
one of the earliest instances of the use of sunna of the Prophet occurs 
in traditions from Ibrahim al-Nal].a 'i (d. 95). Ibrahim al-Nal].a 'i 
relates that a certain person al-$ubayy b. Ma 'bad replied accurately 
to questions regarding the rituals of pilgrimage at which 'Umar 
said: "You have been guided to the sunna of the Prophet" 1. 

Let us turn to Awza'i who represents a relatively earlier stage 
in the development of Islamic jurisprudence than Abu J:Ianifa and 
Abu Yusuf, in order to examine the connotation of the term sunna. 
The following examples are noteworthy: 

(r) "Sunna has come down from the Prophet that " 2 

(z) Awza 'i explicitly articulates the principle that the conduct of 
the Prophet is conduct par excellence (a/:taqqu man uqtudiya bihi 
wa-tumussika bi-sunnatihi rasul Allah) 3 . At another place, 
Awza 'i cites the Quranic verse which embodies this concept: 
"Certainly you have in the Messenger of Allah a good example" 4• 

The use of the word sunna, however, is very infrequent in 
Awza 'i. Is this scarcity of reference any index of the extent of its 
importance in the doctrine of A wza 'i ? The answer seems to be in 
the negative. For even though the term sunna has not been used 
very frequently by Awza'i with reference to the Prophet, reference 
to the precepts and practices of the Prophet with the implication 
that they are authoritative, is very frequent 5 . This only emphasises 

I. ABu YusuF, K. al-AJiir, ed. Abu 1-Wafii.' AL-AFGANi, (Cairo, 1355 
A.H.), 478. (The number cited here as well as elsewhere in connection with 
this book refers to the number of the tradition and not to the page). That 
authentic doctrines of Ibrahim al-Na:!J.a'i have come down to us has been 
argued by this writer in "Early Development", pp. 92 f. 

2. Tr. IX, 13. 
3· Ibid., 50. 
4· Qur'an, XXXIII, 21 cited by Awzii.'i in Tr. IX, 23. Only once does 

Awzii.'i use the term sunna without explicit reference to the Prophet. (See 
ibid., 37). 

5. For these references, see Tr. IX, r, (a practice of the Prophet); 2 

(a saying of the Prophet); 3 (a practice of the Prophet); 4 (the denial of the 
religious relevance of an institution because of its non-existence in the time 
of the Prophet); 5 (a practice of the Prophet continued by a'immat al-huda. 
See, for the meaning of this expression above, p. [r2], n. 2); 7 (a practice of 
the Prophet subsequently followed by the Muslims); 8 (a practice of the 
Prophet subsequently practised by Muslim rulers); 9 (the same as above); 
p. 46 (the same as above); 17 (a practice of the Prophet); 20 (a saying of 
the Prophet); 23 (a practice in the time of the Prophet); 26 (argues for the 
permissibility of a practice which was held as permissible in the time of the 
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the need of using the semantic evidence only tentatively and corre-
lating it with other findings. For, the fact that Awza'i goes so far 
as to deny the religiously binding character of the institution of 
diwdn which had been introduced by 'Umar on the ground that it 
was a post-Prophetic institution, only serves to show the intimate 
relationship between the practice to which Awza'i often refers as 
a legal argument and the assumption of its introduction by the 
Prophet 1. It is also worth remembering that Awza'i's references to 
the practice of the Muslims, but for a few exceptions 2, are in-
variably preceded by reference to the Prophet as the initiator of 
those practices. Moreover, even when Awza'i refers merely to 
"practice", he seems to claim its authority on the ground that the 
practice concerned enjoyed the approval of all Muslims, particularly 
of the 'ulamd'. In fact when Awza'i cites a practice without claiming 
it to have been introduced by the Prophet, he seems to support it 
on the ground of igmd' 3 . 

In Malik there is very frequent use of the term sunna as such, 
but the expression "sunna of the Prophet" occurs only rarely. As 
in the case of Awza'i, the scarcity of the use of this expression does 
not necessarily show that Malik did not subscribe to, or that he did 
not have much use for, the concept of the "sunna of the Prophet". 
Such a view would be falsified even by a cursory reading of his 
Muwat?a', which contains no less than 822 traditions from the 
Prophet 4 . 

Malik's reproduction of the following statement from the Prophet 
is highly significant: "I forget or I am made to forget so that I may 

Prophet, supporting it by a saying of the Prophet); 31 (a saying of the 
Prophet); 34 (a practice of the Prophet); 48 (a practice of the Prophet 
(p. 129), and an analogy based on an event in the life of the Prophet (p. 130); 
50 (a practice of the Prophet which, says Awzii'i, has the greatest claim to be 
followed). 

r. Ibid., 4· 
2. For instances of reference to practice without the mention of the 

Prophet, see ibid., 3, 6, 9, 14, 19, 25, 32. As for references to practice as a 
supplementary evidence and claiming its introduction by the Prophet, see 
its instances in p. [q), n. 5 above. 

3· See ibid., 6, 9, 19, 25 and 32. In several of these, the reference is to 
the a'imma andfor the 'ulamii' which shows the continuity of practice and 
thus reinforces the claim of igmii'. The reference to the 'ulamii' seems to 
serve the purpose of showing that the practice concerned was religiously 
unobjectionable. 

4· Origins, p. 22, on the basis of Zurqiini. 
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establish a rule (li-asunna)" 1 and throws light on his view of the 
sunna of the Prophet 2 . 

In Abu Yusuf, there are numerous instances of the use of the 
expression: "the sunna of the Prophet" as well as of sunna without 
any affix. Of these we shall consider presently only a few instances 
of the former category, leaving the instances of the latter category 
for a later discussion 3 . 

Jjardg, pp. 14 and us. 'Umar is reported as having stated that 
he had sent his officiais to teach people their religion and the 
sunna of their Prophet. 

Ibid., p. 76, Abu Yusuf advises the Caliph that he should instruct 
the officials, inter alia, to administer according to the "sunna of the 
Messenger of Allah". 

Ibid., p. 164. "Sunna has come down from the Prophet and the 
two Caliphs ... " 

Tr. IX, r8 (p. 57). "No sunna has come down from the Prophet, 
nor from any of his Companions". 

Ibid., 5, p. 24. In matters of f:i,alril and f:i,ardm one is not guided, 
says Abu Yusuf, by the practice of people. In such matters one 
follows "the of [literally, from] the Prophet, and of the 
forbears: the Companions and the Juqahii'". 

I. MALIK B. ANAS, Afttwa!fa', ed. Fu'ad 'ABD AL-Bli.QI, (Cairo, 1370 
A.H.). p. roo. (Cited hereafter as Muw.). The purpose of the tradition is that 
even what the Prophet forgot (or was caused by God to forget) had a norma-
tive significance. For another example of the use of the expression "sunna 
of the Prophet", see Muw. p. 513. For an instance where sunna has been 
used without any explicit reference to the Prophet, but contextually it 
could mean nothing else but sunna of the Prophet, see ibid., p. 314 where 
Malik states that in matters which are fariqa or niifila one may not inno-
vate, and may only follow what the Muslims have followed. Malik thereafter 
adds that the Messenger of Allah performed i'tikiif and the Muslims came 
to know thereby the sunna of i'tikiif. For still another instance of the use of 
sunna meaning "sunna of the Prophet" see ibid., p. 77 where Malik quotes 
some scholars as holding the view that there had never been any call for 
prayer and iqiima in the two cJ ds "from the time of the Prophet till to-day". 
Thereafter Malik adds: "And is a sunna with regard to which there is no 
disagreement among us." 

2. For this view that the sunna followed by the Medinese rested on the 
sunna of the Prophet, see "Early Development", pp. 209 f. and p. 503, 
n. 132. 

3· Besides these, there are several uses of sunna without explicitly relat-
ing it to the Prophet or to the Companions. For a few instances, see ibid., 
pp. 32 f. and nn. 4-6 below. 
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In Saybani too we come across numerous instances of the ex-
pression "sunna of the Prophet". 

Muw. 5., p. 315. Saybani cites the following statement of Malik: 
"There is nothing for you in the Book of God and we do not know 
that there is anything for you in the sunna of the Messenger of 
Allah". (The remark is in regard to a question of inheritance). 

Ibid., p. 389. Saybani mentions a tradition according to which 
'Umar b. 'Abd al-'Aziz wrote to Abu Bakr b. Ijazm, asking him 
to look up to whatever "IJ,adi! or sunna of the Prophet" there might 
be and asked him to commit the same to writing 1 . 

Thus we find an unbroken continuity in the use of the expression 
"sunna of the Prophet" in poetry, literary prose as well as fiqh 
literature from a very early period. vVhat does sunna mean, however, 
when it is used without any affix? 

A scrutiny of the examples of the use of the word sunna during 
the second century reveals, as we have already noted, its use in a 
multiplicity of meanings 2. We shall analyse below the main usages 
of the term, and note the light they throw on the legal theory of 
the period under study. 

(r) One of the usages of the word sunna was in combination 

1. Besides these there are numerous references in I:Iugag. See for instance 
p. 137, l. 6 and l. 2 from below; see also pp. 141; 147; 169; 214; and often. 

2. It should be emphasized that the term sunna has been used in the 
classical Islamic literature and continues to be used even to-day in a variety 
of meanings. S.v. "Sunna" in TAHANAWI, Kassiif al-Funun, (Cal-
cutta, 1862 A.D.), pp. 703 ff., (cited hereafter as Kassiif); ABu L-BAQA', 
Kulliyyiit, (Biilaq, 1253 A.H.), p. 203 (cited hereafter as Kulliyyiit). Accord-
ing to Abii 1-Baqii.' the term sunna is not restricted as such to the sunna 
of the Prophet; it means fa-riqat al-din which is the model behaviour either 
of the Prophet (consisting of his sayings and deeds) or of his Companions. 
In Safi'i, however, as Abii 1-Baqii.' points out, the use of the term sunna is 
restricted to the "sttnna of the Prophet alone" (ibid., p. 203). According to 
Kassiif (p. 703) one of the meanings of the term is sari'a. It also means that 
which is proved by means of the sunna (i.e., one of the four adilla) is also 
called sunna (lac. cit.), and "established religious practice without its being 
made farrj, or wagib and by this established practice is meant that which the 
Prophet consistently practised such as the prayer of tariiwi(l,. And if deviation 
of any such sunna is considered blameworthy then it is termed sunan 
al-hudii or sunna mu'akkada" (ibid., p. 704). Some of the examples mentioned 
by Abii 1-Baqii.' are noteworthy: "Sunnat al-'ibiida or sunnat al-ittibii' such 
as pronouncing of fa-liiq during the fuhr in which a person has not had sexual 
intercourse; and the sunna of masii'ib such as brushing teeth nine times", 
etc., (Kulliyyiit, p. 203). 
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with the Qur'an. In such cases the only satisfactory inference is 
that sunna meant "sunna of the Prophet". The following couplet 
of al-Kumayt, a poet of the first and early second century, serves a 
good instance in hand: Bi-ayyi Kitabin aw bi-ayyati Sunnatinj 
Tara J:tubbuhum 'arun 'alayya wa-taJ:tsabu 1. The use of this juxta-
position of the Qur'an and Sunna grew with the passage of time. 
Even at the time when this couplet was composed (circa roo or even 
before), the manner in which the term occurs here assumes that 
the sense in which it is being used was well-established rather than 
an innovation. 

In jiqh literature, in particular, this Qur'an-Sunna combination 
has been used very frequently. In such combinations the term 
sunna could hardly signify anything else except the '' sunna of the 
Prophet". For, it is hardly conceivable that anything else would 
have enjoyed sufficient prestige and authority so as to be mentioned 
side by side with the Qur'an. The following are some of the examples 
of the Qur'an-Sunna combination. 

Muw., p. 513. Nothing is [laid down] for you in the Book of 
Allah, and in the sunna of the Messenger of Allah. (Regarding a 
question of inheritance) 2. 

Tr. IX, 5, (p. 31). Abu Yusuf warns against acceptance of 
saf!,tj traditions and lays down the principle that the J:tadijs which 
should be accepted should, inter alia, conform to the Qur'an and 
the Sunna. 

Ibid., 5, (p. 32). "Make the Qur'an and the well-known Sunna 
your guide". 

Loc. cit. " ... whatever has not been explained in the Qur'an 
and the Sunna". 

Jjarag, p. r6o. A man cuts another person's hand deliberately. 
The latter, on being given the right of retaliation (qi$ii$) cuts his 
hand as a result of which the former dies. One view was that the 
'aqila of the former was liable to pay diya. Abu Yusuf, however, 
considered him blameless because it was not he, but "the Qur'an 
and the Sunna" which had caused his death. 

I. Hasimiyyiit al-Kumayt, (Leiden, 1904 A.D.), p. 32, 1. 4· See FAzLuR 
RAHMAN, Islamic Methodology, op. cit., p. 8 for reasons why sttnna here can 
possibly mean "sunna of the Prophet" only and nothing else. For another 
example of the use of sunna along with the Qur'an, see the Treatise of Ibn 
al-Muqaffa ', op. cit., p. 126. 

2. Cf. Muw. 5., p. 315. 
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lfugag, p. 212. 'Umar instructs Abii Miisa al-As'ari to have 
recourse to qiyas in matters which are not found in "the Book or 
the Sunna" 1. 

(2) "Sunna and sira" is another combination in which the refe-
rence to the Prophet is implied, even when he is not referred to 
explicitly. 

Tr. IX, 21 (p. 67). "The sunna of the Prophet and his sira". 
The reference to the Prophet here is explicit. 

Ibid., 6, (pp. 36 f.). "I did not think that anyone who knows 
sunna and sira would be ignorant of this". (Sunna here can only 
mean sunna of the Prophet, which is also proved by Abii Yiisuf's 
argument on p. 35). 

(3) There is a number of instances which shows that "sunna" 
and ""IJ,adif' were not used as equivalents in the early period, 
though they were quite often used as such later-though by no 
means invariably-by the scholars of the science of IJ,adit 2. lfadit 
generally referred, in the early period, to a communication from 
the authorities (narrowed down subsequently when the technical 
terms were fixed) i.e., from the Prophet as well as others, particular-
ly the Companions 3 . As for sunna, it referred to an established 
religious norm. Thus, ft,adil provided the documentation of the 
sunna, but was not sunna itself. For every ft,adiJ is not necessarily 
authentic or sunna-yielding. As against a ft,adit, therefore, sunna 
constitutes an established norm of practical life which has come 
down, presumably from the Prophet, and/or from the Companions, 
or, in some instances, has been inferentially derived from sunna 
proper and has been sanctified by consensus 4• 

There are numerous instances which show that occasionally 
Abii Yiisuf made a sharp distinction between ft,adit and sunna. 
In Tr. IX, 5 (p. 31) he warns against Sri44 (and he considered isolated 

I. See also lfugag, p. 225; Muw. $., p. 315, and often. 
2. Even though this identity between the two was supported by a large 

number of scholars of lfadit, this was not their unanimous view. See, for 
example, Dustur al-'Ulamii', vol. II, p. 15. 

3· See above pp. [2] ff. 
4· For, as Goldziher has pointed out, sunna referred to the substance of 

rules relating to practical life (Muh. St., vol. II, p. 12). See also the examples 
through which Goldziher illustrates the difference between sunna and 
f!adi1 (ibid., pp. II ff). 
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traditions to be sa44 1 traditions and urges that only the traditions 
which are, inter alia, in harmony with the Qur>an and the Sunna 
should be accepted. In fact, in the light of the writings of Abu 
Yusuf, it appears that by sunna he meant only those norms which 
were recognized as such by the Muslims in general, were accepted 
by the juqaha>, and which had come down through reliable and 
learned people 2• Hence, there are numerous instances of Abu 
Yusuf's 3 emphasising the established character of sunna such as: 
"sunna ma'ruja", "sunna ma'ruja" 4 , "al-J;,adit fi haff,a 
kajir, wa-l-sunna fi hiiff,a ma'ruja" 5 , and "al-J;,adit fi haga ma'ruj 
mashur, wa-l-sunna fih ma 'ruja" 6 . 

(4) It is this aspect of sunna-its being a well-known and well-
established norm which is emphasised when sunna is characterized 
with terms-either verbs or adjectives-derived from macja. Being 
well-established and coming down from the past-which is suggested 
by the term macja-sunna was regarded as reflecting the tendency 
which was diametrically opposed to innovation-i(l,dat or bid'a 1. 

This brings us to the problem of the relationship between sunna 
and the actual customs or practices of the Muslim society in the 
opinion of the second century jurists, particularly the Kufians. 
This relationship is an involved one. To some extent, the actual 
customs and practices were considered, or gratuitously assumed, 
to reflect the teachings of the Prophet. For, it was felt-and natu-

1. See Tr. IX, 9. 
2. Ibid., I (p. 5), 2 (pp. 15 f.), 5 (pp. 24 f. and 30 f.). 
3· Ibid., 14 (p. 49). 
4· Ibid., 5 (p. 32). 
5· Ibid., 7 (p. 38). The same seems to be the basis of distinction between 

ajar and sunna. See, e.g., I;lugag, pp. 75, 77, and often. 
6. Tr. IX, 8 (p. 40). See also ijariig, pp. 95 and 96. 
7· For this opposition of sunna to innovation, see Muw., p. 314. Regard-

ing matters which are religiously recommended or mandatory, says Malik, 
"one acts according to the sunna which has come down from the past (bi-mii 
macjii min al-sunna) and one is not entitled to innovate in opposition to 
what the Muslims have followed ... " For the context of this passage see 
above, p. [16], n. I. For usages of the word sunna with macjii, see ibid., pp. 
290, 318, and often. In Abii Yiisuf, see ijariig, p. 164; Tr. IX, 3, 13 (in a 
statement made by Awza'i), and r8 (in a statement made by Abii Yiisuf). 
See also ibid., (p. II) (gar at ctl-sunna); ijariig, p. 59, (the same expression). 
For Saybani, see Muw. 5., p. 290; Ifugag, p. 176 and often. See also the 
statement regarding Sa 'bi that he was the most knowledgeable person in 
respect of sunna miicjiya. WAKI', A{.tbiir al-Qucjiih, ed. 'Abd al- 'Aziz AL-
MARAGJ, 3 vols., (Cairo, 1366 A.H.), vol. II, p. 427. 
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rally so-that those teachings were not restricted to verbal trans-
missions but had become incorporated into, and therefore, had 
become an integral part of, the way of life of Muslims. However, 
it was not practice or custom per se which was considered to be 
authoritative 1. It is well-known that the concept of practice plays 
a particularly conspicuous part in the doctrines of Awza 'i. It 
should be noted that the 'practice' to which even Awza'i refers is 
the one which has, inter alia, not been disapproved of by the 
'ulama' 2• In Abu Yusuf we find an illuminating passage which 
proves that the concept of sunna was not equivalent to 'actual 
practice', neither in the opinion of his own school, nor in the 
opinion of the Medinese or Syrian jurists. In the passage concerned, 
Abu Yusuf taunts the Medinese for sanctifying their practices into 
sunna even though these practices might probably have been intro-
duced merely by some market-inspector or administrative official 3 . 

Whether Abu Yusuf's judgement about the activity of the 
Syrian and I:Iigazi lawyers is factually correct or not, does not 
concern us here. What is of paramount importance is the biting 
indictment that his criticism contains. This bitter indictment makes 
it evident that there was no professed claim on anybody's part that 
practices were self-sanctifying, that they were synonymous with the 
sunna. This not applies to the Kufian jurists, but to the J:Iigazis 

I. Margoliouth has gone so far as to suggest that the acceptance of the 
Qur'an and the Sunna as sources of law meant to the early generations that 
wherever the Qur'an had no positive commands, the ancient Arabian custom. 
should prevail. He seems to suggest that the attitude of Islam to "unobjection-
able" customs was not just permissive, it was one of exalting them to the 
position of a full-fledged source of law. (See his Early Development of Moham-
medanism, London, I914, p. 68 and "Omar's Instruction to the Kadi", 
]RAS, (I9IO), p. 3I4). Such a view would have been tenable only if the sunna 
of what the Qur'an terms as gahiliyya had been extolled by the Qur'an. 
The most that can be said about giihili practices is that the Qur'an does not 
oppose them if they do not conflict with its teachings. This is quite different 
from putting the gahili practices and usages more or less on the same level 
as the Qur'an. 

2. Tr. IX, 6 (pp. 34 f.) and 8 (p. 42). 
3· Ibid., I (p. u). In a parallel passage Abu Yilsuf says that to say that 

'ala haga kanat a'immat al-Muslimin fimii salaf is like saying "bi-haga ma¢at 
al-sunna" even though this might be the personal opinion (ra'y) of some of 
the masa'i!J of Syria who are neither well-versed in questions of w1t4u', 
nor tasahhud, nor al-fiqh (ibid., 3, p. 2 I). Even Ibn al-Muqaffa ', who 
belonged to the class of secretaries of state, denounces the trend of consider-
ing administrative practices to be sunna even when there was no evidence 
of their having been in existence in the time of the Prophet or of the early 
Caliphs. See pp. [u] f. and [12] n. 2 above. 
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and the Syrians jurists as well. For, were it the case that the 
I:Iigazis and the Syrians had categorically proclaimed their practices 
per se to be synonymous with sunna, Abu Yusuf's indictment 
would have been pointless. After making a strong attack on 'prac-
tice', Abu Yusuf articulates his own view of sunna in the following 
words: 

In deciding questions of what is allowed and what is prohibited, one does 
not follow claims such as people have continually followed this doctrine. 
For, a majority of things that people have followed are not permissible and 
not proper. There are cases which I could mention where the great mass 
('amma) violates a prohibition of the Prophet. In these questions one has to 
follow the sunna from the Prophet and the forbears: his Companions and the 
fuqaha'.l 

As against actual practice, therefore, Abu Yusuf would have 
people derive their sunna from the Prophet and the Companions 
through the fuqahti' 2• 

(5) On the basis of the above, it is not difficult to see that the 
word sunna came to signify "established religious practice" or 
"established religious doctrine", "al-jariqa al-masluka fi l-din 3. 

In Malik, the expression "al-sunna 'indana" seems to mean the 
same. Abu Yusuf and Saybani also sometimes use sunna in this 
sense 4• 

(6) Close to this is another expression which is peculiar to 
Malik: al-sunna allati la i!Jtilaf fiha 'indana". This refers not merely 
to "established doctrine", but also points to the source wherefrom 

r. Ibid., 24 (p. 76). 
2. For this inference of ours, see pp. [26] f. below. 
3· Kassaf, p. 703; Kulliyyat, p. 203. See also Muw., pp. 226, 268, 273, 

568, and 843. Hence the expression: "To walk behind the funeral is a wrong 
sunna." It is in the same sense that Malik quotes the tradition: "Treat them 
in the same manner as you should treat ahl al-Kitab" (Sunnu bi-him sunnat 
ahl al-Kitab"). (Ibid., p. 278). 

4· For Abu Yiisuf, see ijarag, p. go, p. 203 ("a!J!a'a l-[!ukm wa-l-sunna"); 
Tr. IX, 15 (p. 53), and 41 (p. n6). For Saybani, see lfugag, p. 77 (sunnat 

Muw. 5., p. 250, "!aliiq al-sunna", see also lfugag, pp. 40 and 79, 
"al-sunna fi l-gam' bayn al-magrib wa-l-'isa fi l-mafar ... " This usage seems 
to have some relation to the following usage of the term in Arabic poetry by 
Dirham b. Yazid; La narfa' al-'abd fawqa sunnatihifMa dama minna bi 
bajnihii sarafu (see Sar[! Diwan lfassan, p. 279, linen). For another example 
of the use of the term sunna in the sense of authoritative religious doctrine, 
see the rescript of Umar II in IBN 'ABn AL-l;IAKAM, Sirat 'Umar b. 'Abd 
al-'Aziz, (Cairo, 1927), pp. 93-roo; see particularly Clause XII cited in 
H. A. R. GIBB, "The Fiscal Rescript of Umar II", Arabica, Tome II, fasc. I, 
(1955), p. 6. 
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its authoritativeness was derived-the consensus of the Medinese 1. 

In Malik this is a very commonly used expression and seems to 
mean the same as or to approximate al-amr al-mugtama< <alayh 
<indana 2• 

(7) An aspect of sunna-and this follows from what we have 
said earlier regarding the connotation of sunna-is that it was of 
an authoritative nature. Hence it was opposed to igtihad. Says 
Malik: "And in a matter with regard to which no fixed talion has 
come down from the Prophet, nor has any sunna come down, in 
such a case one resorts to igtihad" 3. In the event of finding any 
sunna, i.e. authoritative rule, one may not use one's reasoning. 
Rabi<a (d. 136) asked Sa <id b. al-Musayyib (d. circa 93) the rationale 
of the apparently unjustifiable doctrine of 30 camels as diya for 
3 fingers, and 20 camels for four, Sa •id b. al-Musayyib's reply was: 
"This is sunna ... " 4• 

(8) It remains to be considered as to whose precept and practice 
constituted the sunna which the Muslims were required to follow. 
That the Prophet's conduct constituted sunna is obvious 5• But 
side by side with the Prophet there was also the sunna of the 
Companions, as we shall see 6 . 

Both Abu Yiisuf and Saybiini refer to the authority of the Compa-
nions, particularly to a'immat al-huda (i.e. al-!Julafa' al-rrisidun 7, 

and even more particularly to the first two Caliphs 8). In lfugag in 
particular, Saybani confronts the Medinese again and again with 
the question whether their doctrines in question were supported 
by any traditions from the Prophet or from the Companions 9 • 

1. For this expression see Muw. passim. For Malik's reasons for attaching 
so great an importance to "established practice supported by the consensus 
of the Medinese", see his letter to Layt in al-Andalus, vol. XV, pp. 416 f. 

2. For this expression see Muw. passim. 
3· Ibid., p. 853. 
4· Ibid., p. 86o. 
5. It may be noted, however, that side by side with this there was the 

concept of the personal privileges of the Prophet so that a number of actions 
of his were considered to be uniquely peculiar to him and were not normative 
for others. See for instance, Tr. IX, 5 (pp. 24 and 34) and 39 (pp. 107 f.). 
For reference to it in Saybani, see Muw. 5., pp. 178 and 180. 

6. See, for instance, Tr. IX, 8, 24, and below, p. [12], n. 2. 
J. For the connotation of this term, see above, p. [12], n. 9 below. 
8. See below, p. [24], n. 3· 
g. See lfugag, passim. 
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This line of argument obviously shows the importance of the doc-
trines and practices of the Companions in the opinion of Abu Yusuf 
and Saybani. 

Abu Yusuf, for instance, says that in matters of ly,aliil and ly,ariim, 
practice as such is irrelevant. In such matters one follows "the 
sunna from the Prophet and from the forbears-his Companions 
and the juqaha>" 1 . With regard to another problem he remarks: 
"As far as we know, no sunna has come down from the Messenger 
of Allah, nor from any of his Companions .... " 2• On another 
occasion, Abu Yusuf mentions the sunna of the Prophet and of 
the two Caliphs who succeeded him 3 . Abu Yusuf refers to the ad-
herence, by 'Umar b. 'Abd al-'Aziz, of the policy of 'Umar b. 
al-.ljattab, for which he uses the expression: "he followed the 
sunna", and makes an explicit statement about the authoritative-
ness of the decisions of al-wuliit al-mahdiyyun", (which seems to 
mean the same as a>immat al-hudii) 4• 

(9) Another usage of sunna refers to the degree of merit attached 
to a certain action. This usage too seems to have been well-estab-
lished during the second century and has passed on to the classical 
Islamic Jiqh and means "recommended but not obligatory". In this 
sense it was opposed, on the one hand, to jarirj,a and wrigiba, and 
to niifila on the other. In this hierarchy its position was in between 
the two. To cite just a few examples 5 : 

Muw., p. 487. "Sacrifice of animals is a sunna and not wiigib 
but I do not like that anyone who can bear the expenses should 
abandon it". 

Ibid., p. 824. 'Umar is reported to have said: "Sunnas have been 
laid down for you andjara>i¢ have been made incumbent on you". 

Atar A. Y., 404. Sunna is opposed to niifila 6• 

1. Tr. IX, 24 (p. 76). 
2. Ibid., 18 (p. 57). 
3· ijarag, p. 164. For the special position accorded to the first two 

Caliphs, see also the letter of Ibn IbaQ. in Gawahir, pp. 157 ff. 
4- Ibid., 58. For a>immat al-huda, see above, p. [12], n. 2. 
5· Sunna continued to be used in this sense even subsequently. See 

Kassaf, p. 703; Kulliyyat, p. 203; and NASAFI, Kasf al-Asrar, 2 vols., (Biilaq, 
1316 A.H.) vol. II, p. 2; TAFTAZANI, al-Talwi[t 'alii l-Taw¢i[t, 2 vols., (Cairo, 
n.d.), vol. II, p. 124. 

6. This seems to be peculiar to the Kiifian school and later became a 
part of the I:Ianafi scale of Sar'i values. See ibid., pp. 124 f. 
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lfugag, p. 143. Abu I:Ianifa and agree that 'umra is 
sunna, but not wagib. Whoever performs it does a good thing, and 
earns extra merit 1. 

Ibid., p. 45· There is disagreement as to whether witr is sunna 
or wagib. 

The use of the term sunna in this sense seems to have begun as 
a result of realising difference in the degrees of importance between 
the injuctions derived from categorical verses of the Qur>an, and 
those derived from other sources. This is evidenced by expressions 
such as remarks: "The mas}:t of the head is a jaritf,a 
[derived] from the Book of Alhih" 2 • To some extent the I:Ianafi 
school retained this distinction, even subsequently 3 • 

(ro) The following are some stray examples of the use of the 
term sunna: 

If there is an ancient 'Agami sunna, which Islam has not changed 
and has not declared as ba#l, and some people complain about the 
harm caused by that sunna ... 4• 

A group of weavers came to in connection with a dispute 
and said to him: "Our sunna is so and so". said: "Your 
sunna is among yourselves" 6 • 

Abu Yusuf extols the revival of sunan, but here he is referring 
not to the sunan of the Prophet, or of his Companions, but to the 
sunan set up by good people (al-!iali}:tun) 6 . These refer to "usages" 
or to "good usages" without necessarily referring to the Prophet or 
Companions. 

To conclude from above, the following points emerge: 

(i) The term had had an uninterrupted tradition of use with 

I. Cf. Muw., p. 347· 
2. Ifugag, p. 5· 
3· AMID!, al-I(l,kam fi al-A(l,ktim, 4 vols., (Cairo, 1332 A.H.), vol. I, 

p. 140; TAFTAZANI, op. cit., vol. II, p. 124. 
4· AL-BALAJ?URI, Futu(l, al Buldtin, (Beirut, 1957), p. 629. 
5· WAKI', op. cit., vol. II, p. 372. 
6. ljartig, p. 5- Another interesting example is that of the use of sunna 

in the sense of the creed of ahl al-Sunna. See in AL-l:IUMAYDI (d. 219), Musnad, 
ed. I:Iabib al-Ral;lman AL-A'ZAMi, 2 vols., (Karachi, 1382 A.H.), his short 
treatise entitled: "U al-Sunna", (vol. II, pp. 546-48). This meaning of 
the term sunna is confirmed if it is read in conjunction with IBN QuTAYBA, 
Ta>wil Mu!Jtalif al-JfadiJ, (Cairo, 1326 A.H.), p. 59. See also ibid., p. g8. 
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reference to the Prophet from the earliest period of Islam, a 
fact which is understandable in view of the Quranic doctrine 
that the conduct of the Prophet is exemplary. This is evidenced 
not only by the formulation of the expression "sunna of the 
Prophet" and its increasing use, but also by using the term 
sunna as such in the sense of the "sunna of the Prophet" 1. 

(ii) The Muslims, however, regarded as authoritative not only 
the precepts and practices of the Prophet, but also those of his 
Companions. We have seen that the authority of the Compa-
nions was already well-established circa 75 2. It is noteworthy 
that the precepts and practices of the Prophet as well as of 
the Companions continued to be characterised as sunna. The 
only authentic example that we have of denying the religiously 
authoritative character of a sunna of a Companion is Awza'i's 
adverse remark about diwan on the ground that it was a post-
Prophetic institution 3. This solitary example merely emphasi-
ses that practices generally derived their religiously binding 
character from their having some kind of association with the 
Prophet. This instance notwithstanding, the early Islamic 
literature, especially the Kiifian literature, frequently designa-
ted the practices of the Companions, especially of the first 
four Caliphs, as sunna, which was deemed to be part of what 
Saybani calls "binding information" 4• 

(iii) Besides references to the sunna of the Prophet and of his 
Companions, there are also references to the sunna of the 
fuqaha> 5 and of the virtuous people 6 . So far as the latter use 

r. See above, p. [13], n. 4· 
2. Vide. "Treatise of op. cit., passim, and p. [9], n. 4 above. 
3· Tr. IX, 4· Cf. Ajar A.Y., 339 f., which shows, however, that a Com-

panion's practice was not invariably considered to be authoritative. In 
Ajar A. Y., 140, the basis of non-acceptance of a certain practice of Ibn 'Umar 
is that it was based merely on his ra>y and that he had no ajar in support of 
it. See also lfugag, pp. 12 f., where the Medinese support their doctrine in 
regard to washing by referring to a practice of Ibn 'U mar which the Kilfians 
reject on the ground that Ibn 'Umar was too meticulous in the matter of 
washing. 

4· Tr. VIII, 3, sc. S.AFI'i, K. al-Radd 'ala Muftammad b. al-lfasan, 
in K. al-Umm, 7 vols., (Bulaq, 1321-25 A.H.), in vol. VII. The number 
refers to sections of the treatise following Schacht's division of the text in 
Origins, p. 335· 

5. Tr. IX, 24. 
6. Seep. [25] above. It is a non-technical usage and means "good example", 

or "good conduct". 
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is concerned, it seems to mean "good example" as such. It has 
been used in a broad moral sense. As for the sunna of the 
Juqahfi> to which Abu Yusuf refers side by side with the sunna 
of the Prophet and the Companions, the context elucidates the 
significance of its use. Abu Yusuf mentions fuqahri, while 
stressing that in deciding what is allowed and what is prohibited 
it is not 'practice' to which one should turn for guidance; one 
should rather follow the sunna of the Prophet, the Companions, 
and the fuqahfi>. The obvious question that arises is whether, 
in Abu Yusuf's opinion, the fuqahfi> were entitled to declare 
something to be allowed or prohibited on their own authority? 
The obvious answer, in the light of his own writings, is 'no'. 
So far as declaring things to be f:talti,l or f:tarrim is concerned, 
Abu Yusuf expresses the view that one should avoid making 
such statements except on the basis of a categorical Quranic 
verse, and should employ, instead, cautious expressions such 
as "This is makruh", or "There is no objection to it", etc 1. 

Hence, there can be no doubt that Abu Yusuf's attitude to 
the Companions is quite different from his attitude to the 
juqahri, and the two are not treated on par. So far as the 
Companions are concerned, he frequently refers to them as 
authorities, and characterises their practices as sunna. As 
for the fuqahri, their value is secondary, though important 
nevertheless. Firstly, it is they who can rightly interpret the 
traditions from the Prophet, etc., and derive fiqhi norms 
therefrom 2• Moreover, it is the traditions attested by the 
learned specialists which are to be regarded as authentic-
an idea which Abu Yusuf repeatedly stressed 3. In fact this 
appears to be one of the reasons for Abu Yusuf's distinction 
between f:tadit and sunna 4• The expression sunna in relation 
to the fuqahri', therefore, seems to mean substantially the 
same as the following statement of Abu Yusuf: "f:tadit trans-
mitted by trustworthy people and supported by those noted 
for their jiqh (legal understanding)" 5• 

(iv) Sunna mrirjiya. As we have shown, this refers to normative 

1. See Tr. IX, 23. 
2. See, for example, ibid., 2 and 20. 
3· Ibid., 2, 5 and g. 
4· See pp. [19] f. above. 
5· Tr. IX, 2. 
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rather than actual practice, and the assumption seems to be 
that the practice concerned originated in the time of the 
Prophet or of the Companions, and that it presumably embo-
died a religious norm. In Abu Yusuf we find a protest against 
this attitude, and a demand for well-attested traditions 1 

instead of vague references to practices coming down from 
the past. In this respect Abu Yusuf anticipated Safi 'i. 

In the light of the above, the conclusion that emerges is that the 
word sunna was used in a multiplicity of meanings, especially with 
reference to the Prophet and his Companions, but was increasingly 
tending towards its more restrictive connotation. 

III. Igma' 

Consensus (igma'), according to the classical Islamic theory, is 
one of the four 'roots' of Islamic law 2 • During the period under 
study, reference to consensus is quite frequent in all schools of 
Islamic law that we know of-the Kufian, the Medinese and the 
Syrian. 

During our discussion on sunna we have seen that the general 
acceptance of a practice by the community (or by its scholars in 
general) as normative was considered one of the essential charac-
teristics of sunna 3 . If there had come down a certain practice from 
the past which had been generally considered by the Muslims to 
be meritorious or at least unobjectionable, this naturally streng-
thened the case for its being regarded as valid. It is not difficult to 
see the importance of consensus during the first and second centu-
ries when the compendia of traditions were in process of coming 
into existence which later facilitated judgements by referring to a 
known body of authoritative traditions. During the period of our 
concern, not only was "agreed practice" put forward as a barrier 
against isolated traditions, but was also used quite frequently as 
an argument for further authentification of the traditions which 
supported a certain doctrine, or was sometimes adduced as an 
argument in favour of some doctrine without adducing any tradition 
in support of it. 

r. See ibid., I, 2, etc. 
2. See the standard works on U$Ul al-Fiqh, for instance, TAFTAZAN'f, 

op. cit., vol. I., p. 26; AMIDi, op. cit., vol. I, pp. 226 f., etc. 
3· See Section II above, especially pp. [3] f. 



THE FORMATION OF ISLAMIC LAW -----

ISLAMIC JURISTIC TERMINOLOGY 

A survey of the terms used for expressing the concept of consensus 
shows that the situation was approximately the same as in regard 
to sunna: viz., that the technical terminology was in process of 
evolution but the process had not reached its final point, with the 
result that there was a lag between terminological and conceptual 
developments. No wonder then that the concept of consensus was 
expressed in a variety of forms. Nevertheless, the concept of con-
sensus was close to acquiring a technical term-igma'-for its 
expression, as we shall see. 

Before studying the Kufian case, let us cast a glance at "consen-
sus" in Syria and Medina. 

Awza'i, the only Syrian Jaqih whose views are known in some 
detail, makes frequent reference to consensus. The following points 
are noteworthy about the forms employed by Awza'i to express the 
concept of consensus: 

In a majority of cases Awza'i's reference to 'consensus' follows 
his prior mention of the practice or doctrine in question as going 
back to the Prophet. Thus, consensus generally constitutes a 
supplementary argument which seeks to reinforce the claim that 
the practice in question was sunna. Moreover, consensus perhaps 
also serves the purpose of reinforcing the evidence of the traditions 1 

which, in the case of Awza'i, are devoid of isnad. However, aside 
from referring to consensus by way of a corroborative evidence in 
favour of practices or doctrines allegedly introduced by the Prophet, 
consensus has also been referred to in a manner which shows that 
it was also deemed to be an independent source of law. Even 
though such instances in Awza'i are not many, yet they are there 2. 

The references to consensus in Awza 'i are found in negative as 
well as positive forms. He supports a certain practice, for example, 
on the ground that "none has denounced this: neither any wali 
of the gama'a (community) nor any 'alim" 3 • Besides this, however, 

1. For examples of Awza'i's reference to consensus as a supplement to 
the claim that the doctrine in question was based on the "sunna of the 
Prophet", see Tr. IX, 2 (an uninterrupted practice backed by a saying of 
the Prophet), 3,5, 13, 31. For a doctrine based on Abii Bakr's interpretation 
of the Qur'an and followed by the Muslims subsequently, see ibid., 29. 

2. See ibid., 5, 14, 15, 24 and 32. Awza 'i's statement (ibid., 9) apparently 
is a reference to consensus independent of traditions, etc., but Abii Yiisuf's ob-
servation (toe. cit.) seems to show that a tradition on that question did exist 
which seems to be pre-supposed in Awza'i's statement, but was not explicitly 
stated. 

3· Ibid., 6. For a similar expression, see ibid., 14. In his reference to 

239 



240 ----- THE FORMATION OF ISLAMIC LAW 

Z. I. ANSARI 

there are instances of claims for positive consensus expressed by 
derivatives from "agma<a" 1. 

The notion of consensus in Awza<i is essentially that of continued 
Muslim practice, continued not only actually, but also normatively, 
i.e., practice backed by the conviction of being appropriate on the 
part both of the rulers and the <ulama> 2. The reference to <ulama> 
seems to guarantee that the practice in question was religiously 
unobjectionable. Besides the consensus of a>immat al-huda 3 and 
a>immat al-Muslimin and of <ulama>, Awza.<i also makes use of 
the concept of the "consensus of all Muslims." This latter, however, 
is rather rare 4. 

Coming to the Medinese school, reference to consensus generally 
takes the form of claiming the consensus of the Medinese. The 
doctrine seems to have been well-established from the first century 5 • 

In his letter to Layt, Malik objects to his alleged deviation from 
the doctrines of the Medinese gama<a as a whole. He quotes two 
Quranic verses (IX, roo and XXXIX, r8) and derives therefrom 
the doctrine that "people are bound to follow [the doctrines of] 
the Medinese." He further supports this contention by saying: "It 
is to Medina that migration took place; it is here that the Qur>an 
was revealed, declaring what is permissible to be permissible, and 
what is prohibited to be prohibited. The Prophet was am-ong them 
... who ordered them and they obeyed him; who set up examples 
(sunan) for them and they followed him .... " After the Prophet's 
death, says Malik, people followed what they had come to know 

consensus as a supplementary argument the usual form that Awza<i employs 
is to claim lack of disagreement, (see passim, e.g., 3), or to claim that the 
original practice introduced by the Prophet remained in operation until the 
assassination of al-Walid (A. H. 126), see ibid., I and 3· 

1. See ibid., 5 and 31. (On both the occasions igmii! has been claimed 
with regard to a practice or doctrine introduced by the Prophet). 

2. See ibid., 6, g,j and I4. In fact actual practice might have ceased to be 
in operation. See, for example, ibid., I and 24. 

3· For its meaning, see above, p. [I2], n. 2. 
4· See, for instance, Tr. IX, 3 (where reference has been made to un-

interrupted adherence by the Muslims to a practice initiated by the Prophet 
without ever disagreeing about it, a statement which seems to be motivated 
by the purpose of reinforcing the claim that the practice in question was in 
fact a sunna of the Prophet), and 24 (where reference has been made to an 
uninterrupted and undisputed practice of the Muslims up to the assassination 
of Walid (I26 A.H.), but without any explicit reference to the Prophet). 

5· For reference to the consensus of the Companions by Ibrahim, see 
"Early Development", p. I03 and n. 120. See alsop. [31], n. I. 
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and asked others about matters which they did not know, always 
accepting the best doctrines. The same was the practice of the 
succeeding generations. Hence, deviation from what they had 
agreed about was not permissible for outsiders (ahl al-am!jtir) 1. 

Malik has numerous expressions for consensus. These expressions 
generally reflect the local character of his concept of consensus. 
Some of these are "al-amr al-mugtama' 'alayh 'indanti"; or "al-
sunnat allati lti i!J,tiltif fihii 'indanti" 2 ; or "al-amr alladi lam yazal 
'alayh al-ntis 'indanti" 3 ; or "'ala dfilika ahl al- 'ilm fi biltidinti" 4• 

This proves the lack of existence of a standard technical term. At 
times this consensus meant concurrence to consider a certain tradi-
tion, to the exclusion of others, to be authentic 5 ; but it is not 
confined to that. In actual operation, consensus does not signify 
the complete uniformity of opinion among all Medinese scholars 
but merely the consensus of "approved scholars", in fact, only of 
their majority 6. 

Coming to the Kiifians 7 , as distinguished from the paraochial 
concept of consensus of the Medinese, and also perhaps of the 

8, their concept of consensus seems to have a universal 
character. The Kufians refer to the "consensus of [all] people" 9 , 

and to the "consensus of scholars in all countries" 10. 

Saybani refers to "all Muslims without a dissenting voice", that 
is, all l:Iigazis and Iraqians 11, and to the consensus of the Kiifians 
and the Medinese 12. 

To come to the terms employed by the Kiifians in order to express 

r. See Malik's letter cited in the fragment of 'Iyii<;l's al-Madiirik in 
al-Andalus, vol. XV, pp. 415 f. 

2. See Muw. passim. 
3· Ibid., p. 502. 
4· Ibid., p. 522 and often. 
5· See Tr. IV, passim; Tr. IV = K. Gima< al-'Ilm in Umm, vol. 

VII (cited by page numbers). 
6. Tr. III, 148 (p. 248). Tr. III = K. I!Jtilii,f Malik wa-Si.ifi'i, 

in Umm, vol. VII. (Citations are according to sections as divided by Schacht 
in Origins, p. 334). For the Medinese concept of consensus, see Origins, 
pp. 83 ff. 

7· Cf. Origins, pp. 85 ff. 
8. See the statement of the opponent of in Tr. III, 148 

(p. 245). 
9· K. I!Jtili.if al-lfadii (on the margin of Umm vol. VII), p. 71. 

10. Tr. IV, p. 256. 
11. Tr. VIII, 1. 
12. lfugag, pp. 125 f. 
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consensus, they are quite numerous. Abu Yusuf, like Awza 'i, ex-
presses this concept in negative as well as positive forms. 

In the negative form, it assumes some such form as in his state-
ment: "No disagreement on the question has come down from 
anybody" 1 . More frequent, however, is reference to positive agree-
ment. 

Tr. IX., 42, (p. rzo). 'ala hri[Ja gama'at fuqaha'ina la ya!Jtalifun 
(a claim of igma' backed by a tradition from the Prophet). 

Jjarag, p. 174. On the question of stealing, 'Umar consulted 
people, and "they concurred (agma'ii) that ..... " 

Ibid., p. r65. Abu Yusuf reports that the drinking of intoxicants 
was punished by forty lashes during the time of the Prophet and 
Abu Bakr, but by eighty lashes during the time of 'Umar. This is 
followed by the statement: wa-lla# agma 'a 'alayh a!jftabuna ..... 
tamanin 2• 

Ibid., p. r66. The question whether the testimony of a convicted 
qa{fij was acceptable or not was a disputed issue in the early period, 
as we have seen 3• Using the same expression, agma'a a!jftabuna, Abu 
Yusuf claims that the scholars of his school had arrived at consensus 
on the doctrine that the testimony of such a person should not be 
accepted. 

Ibid., p. r67. "If a slave, whether male or female, commits illegi-
timate sexual intercourse", says Abu Yusuf, "our a!jftab have con-
curred [Abu Yusuf uses the same expression as above] that each of 
the two shall receive fifty stripes". 

Ibid,, p. 59· Abu Yusuf refers to the consensus of the Companions 
of the Prophet. He blames the tfawarig for not following a doctrine 
regarding which the Companions of the Prophet had concurred in 
the following words: "Lam ya'!Judii bi-ma igtama'a 'alayh a!jftab 
r asul Allah". 

Atar A. Y., g8 and 278. In a tradition from Ibrahim the consensus 
of the Companions is invoked in the following words: "Lam yagtami' 
a!jftab M uftammad kama igtama 'ii 'ala ... " 

Saybani also argues from quite often. To him it is 

r. .ffariig, p. 48. For another instance see Tr. IX, 17 and 42 (a statement 
about consensus made in the positive form, supplemented by the claim of 
absence of disagreement). 

2. See also ibid., p. 129: 'alayh al-gamii'a wa-l-'amal. 
3· See "Early Development", p. 78. 
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authoritative and binding, and therefore, he opposes it to ra'y 1, 

which is not so. Indeed, in him we find a specific argument justi-
fying igmti'-tradition from the Prophet: "Whatever the believers 
consider to be good is good in the sight of Allah and whatever they 
consider bad [literally, ugly] is bad in the sight of Allah" 2• Saybani 
refers to the consensus of all Muslims 3 as well as to the consensus 
of the Juqahti' 4, particularly of the fuqahti' of his own school 5, 

and also to thefuqahti' of Kufa and Medina 6 . 

He generally refers to consensus in the following ways: 

(i) Saybani declares a certain doctrine to be preferable to its 
opposite and adds: Wa-huwa l-qawl allat_ji agma'a 'alayh ahl 
al-Kufa" 7• 

(ii) Regarding a certain ritual prayer which was made congrega-
tional by 'Umar, Saybani holds the view that that act on the 
part of 'Umar was all right. Why? "Li-anna l-Muslimin qad 
agma'u 'alii [J,iilika wa-ra'awhu (tasan" 8. 

(iii) On another occasion he remarks: "Wa-hii[J,ti l-amr al-mugtamac 
'alayh lii ilytiliif bayn al-fuqahii' fih" 9• 

(iv) Saybani remarks in the vein of Awza'i: "[This is the] well-
known (tadif from the Prophet which is not doubted and the 
affairs of the Muslims are run according to it everywhere" Io. 

The above survey regarding consensus forces the conclusion that 
even though the concept of consensus of all Muslims as well as of 
the fuqahii' was quite well-known and frequently referred to, it had 
as yet not acquired a rigidly standardised form of expression. 
However, it was well on the way to acquiring a fixed technical term 
for its expression which is proved by the use of the derivatives of 
agma'a in a majority of cases in which consensus was claimed. 

I. Jfugag, p. 161. 
2. Muw. 5., p. qo. 
3· Loc. cit. Cf. above, p. [31] nn. II f. 
4· Jfugag, p. 176. 
5- See Jfugag and Muw. 5., passim. Generally the expression is: "'iimma-

tu fuqahii'inii". 
6. Seep. [31], n. 12. 
7- Loc. cit. 
8. Muw. 5., p. qo. 
9. Jfugag, p. r6r. This seems to have been derived from Malik. 

also uses the expression: "Hiirjii amr mugma' 'alayh" (ibid., p. 184). 
Io. Jfugag, p. 236. See also ibid., pp. 23 f. 
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IV. Ra'y, qiycls, isti/:tscln 

(A) 

Ra'y is the genus of which qiycls and isti/:tscln are species. As we 
have seen, ra'y signified the use of human reasoning, and it was 
for this reason that the school of law of Iraq, where the use of 
human reasoning was relatively more prominent, came to be known 
as the school of ra'y and qiycls 1. 

In a society which was committed to the authority of revelation, 
the problem of the use of human reasoning in handling what were 
essentially religious laws, was understandably a delicate and in-
volved one. Human reasoning, to say the least, could be used only 
to a certain extent-and the fixation of this extent naturally differ-
ed from one person to the other. It is also not difficult to imagine 
the constant danger of overstepping the proper limits within which 
human reasoning should operate. It was this danger which was 
articulated by the opponents of the so-called ra'y-tendency. How-
ever, even those who seem to have resorted to ra'y very frequently 
or were more or less consciously committed to the legitimacy of its 
use, opposed it to what they called or "!Jabar lclzim", im-
plying a distinction between the two, and the relatively inferior 
position of ra'y 2• A few instances would illustrate this. 

In his letter to J:Iasan Ba$ri, <Abd al-Malik asks whether the 
doctrine of free will was based on the Qur'iin or any tradition from 
some Companion of the Prophet, or was it a ra'y (personal opinion) 
at which he had himself arrived 3. This testifies to the consciousness 
that ra'y was different from other sources and also throws some 
light on the dichotomy between ra'y and what Saybiini (and sub-
sequently, Siifi<i) termed "binding information" 4• In his reply 
J:Iasan claimed that his doctrine was the one upon which the for-
bears were agreed and that people had innovated a doctrine-the 
opposite of his doctrine-and in so doing they were driven by "their 
misguiding desires" (al-ahwiya al-mucf,illa) 5 . 

I. See "Early Development", pp. no f. 
2. For distinction between ajar and ra'y, see ibid., pp. 27 ff. and pp. 

94 ff. and p. II I. 
3· "Treatise of op. cit., p. 67. 
4· Tr. VIII, 3· 
5· "Treatise of pp. 70 f. See also ibid., p. 72 for the use of the 

same expression. To these "misguiding desires", I:Iasan opposed the Qur'ii.n 
which is "light and life" (ibid., p. 70). The opponents of ra'y used the word 
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In Ibn al-Muqaffa' too we find this problem as well as the use 
of the term ra>y. According to Ibn al-Muqaffa ', God has ensured 
man's felicity by means of two things: (r) religion and (z) reason 
('aql). Reason is a benediction of God, says Ibn al-Muqaffa ', and 
yet it is incapable of the cognition of true guidance unless this 
true guidance is revealed by God. Except for the things which have 
thus been authoritatively laid down, God has left the rest of the 
things to ra>y and has entrusted its administration to the rulers 1. 

This is one form of the use of ra>y-which seems to mean deriving 
correct inferences from authoritative sources, and using ingenuity 
and discretion in enforcing them. This is the use of ra>y in a good 
sense. There is, at the same time, an instance of the use of ra>y in 
a bad sense. It is in the context of introducing objectionable prac-
tices merely on the basis of ra>y (personal opinion) without any 
reference to the "Book" or the "Sunna", and even though no 
Muslim subscribed to that doctrine. It is sheer vanity that a person 
should regard such a doctrine as enforceable particularly when 
enforcing it entailed violation of the sanctity of human lives 2• In 
this context ra>y denotes arbitrary opinion. 

In Abil Yilsuf and Saybani too we find the use of the term in 
both good and bad senses. It is used consistently in a good sense 
when it is used in the context of deriving a doctrine on some question 
on which there was no authoritative information. 'Umar, according 
to a tradition cited by Abil Yilsuf, asked Ibn Mas'ild to make 
judgement according to his ra>y 3 on a question on which nothing 
authoritative was known. 

The favourite Iraqian forms of the use of ra>y are the expression 

in this sense when they denounced it. The motivation of the opposition was 
the fear that "misguiding desires" might distort religion. For an interesting 
discussion on ra>y, see IBN AL-QAYYIM, op. cit., vol. I, pp. 53 ff. Ibn al-
Qayyim cites the use of the term ra>y with both good and bad shades of 
meaning. 

1. IBN AL-MUQAFFA ', op. cit., p. 122. 
2. Ibid., p. 126. In the view of Ibn al-Muqaffa' ra>y, even in its logical 

and systematic form of qiyas, could lead to unhappy consequence (ibid., 
p. 127). It is also interesting to note that this use of ra>y in a bad context is 
followed by its use in a good one. For instance, Ibn al-Muqaffa' advises the 
Caliph to codify legal doctrines in the light of "his ra>y inspired by God" 
(ra>yuhu allatji yulhimuhu Allah) which should serve as the legal code of 
the caliphate. Ibn al-Muqaffa' hopes that the fixation of doctrines according 
to the ra>y of the Caliph (bi-ra>y amir al-mu>minin), would lead to the devel-
opment of a uniform legal code. 

3· Ajar A. Y., 607. See also Muw. 5., p. 244. 
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a-lri tara or a-ra>ayta 1. It is only when one uses ra>y at the cost of 
something which is authoritative, e.g. atar, sunna, or consensus, 
that ra>y is considered to have overstepped its proper limits 2• 

In his lfugag Saybani criticizes the Medinese again and again for 
using ra>y in an arbitrary manner and for not basing their doctrines 
on atar. For this, he also uses the term taf:i,akkum 3. 

(B) 
The works of Abu Yusuf and Saybani show an increasing use of 

qiyas and a clear formulation of its concept. When this is compared 
with the comparatively rare use of the term in the Medinese or 
Syrian writings, the obvious conclusion that follows is that it is 
the Iraqians who popularised the use of the term in legal discussions 4• 

The references by Safi 'i to the Iraqians as the "adherents of qiyris" 5 

or his statement that the "Iraqians allow none to diverge from 
qiyris" 6, also point to the leading role played by the Iraqians in 
making this term familiar. 

The following are the main usages of qiyris in Abu Yusuf and 
Saybani which will show not only that its use was quite standard, 
but also that the term itself had been precisely defined and its 
connotation fixed. 

Tr. IX, (pp. 31 and 32). Abu Yusuf stresses that everything 
ought to conform to the Qur,an and the Sunna [in the latter in-
stance, to sunna ma'riifa]. Besides, Abu Yusuf admonishes that 
the Qur>an and the Sunna should be used for the purpose of "meas-
uring" everything which has not been laid down in them. Abu 
Yusuf claims that Abu .f:Ianifa derived the doctrine that the 

r. Tr. I and Tr. IX, passim. See also {;lariig, p. 19. For Tr. I, seep. [44], n. 5· 
2. Ifugag, p. 168. See also ibid., p. 88, where Saybani finds it objection-

able to use qiyas and na;ar-denoting thereby human reasoning-at the 
cost of sunna and ajar. See also Origins, pp. 98 ff. and 103 ff.; and GoLDZIHER, 
Die Zahiriten, (Leipzig, 1884), pp. 3 ff. 

3. For ta(!akkum, see Ifugag, pp. 224 and 234. 
4· This conclusion is based on a bwad comparative study of the con-

temporary writings of the Medinese and Syrians on the one hand, and the 
Kiifians on the other. The Medinese seem to have used the term igtihad 
either as an equivalent of, or in a sense close to, qiyas. See its use in Muw. 
p. 858, lines I and 4 (laysa fi rjalika illa igtihad). See also ibid., p. 859 where 
Malik opposes it to al-amr al-mttgtama' 'alayh. Concerning the use of this 
term and the use of the method of qiyas, see Origins, pp. n6 f. 

s. Tr. I, 137 (cited according to sections. See Origins, pp. 231f.). 
6. Ibid., 8g. 
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pregnant Muslim woman who came from dar al-f:tarb might not be 
taken into marriage on the basis of qiyas from the saying of the 
Prophet which prohibited intercourse with a pregnant captive 
woman prior to child-birth. 

Tr. I, 51. On the question of muzara'a, Abu Yusuf disagrees with 
the doctrine of Abu I;[anifa and in addition to citing traditions from 
the Prophet which testify to its legitimacy, he also asserts that 
muzara'a is parallel to murf,araba [and, therefore, permitted]. He 
claims: "This qiyris of ours is in addition to the ajar" 1. 

Jjariig, p. 178. Qiyris is distinguished from ajar on the one hand, 
and istil;tsan on the other 2• 

In Saybani we find even a more precise and sharper formulation 
of the doctrine of qiyris. 

lfugag, p. 6. "In respect of that for which there is no aJar, what 
should be done is to resort to qiyas (analogy) on the basis of atar 
with regard to something which is parallel to it". 

Ibid., p. g. Repeats the same idea in almost the same words. 
Ibid., p. 235. A similar expression. 
Ibid., p. 234· Saybani points out that copper and lead do not 

resemble stones. They rather resemble gold and silver and hence 
the rule of zaka regarding gold and silver should be applied to 
copper and lead, rather than the rule with regard to stones. In 
view of the above Saybani criticizes the Medinese for having "erred 
in making qiyas" a. 

Ibid., p. 212. Saybani cites the instructions of 'Umar to Abu 
Musa al-As'ari urging him to find out parallel cases and to apply 
qiyiis: "wa-qis al-amr 'inda dalik". 

Ibid., p. 46. Opposes qiyris to atar, and points out that there can 
be no qiyris when there are rijrir i.e., on issues on which there are 
specific rulings in the authoritative sources. In such matters one 
should rather follow ajar. 

In Abu Yusuf we have seen instances of opposing qiyris to isti/:tsrin, 

I. See also ffarag, p. 160. It may also be pointed out that bi-manzila 
and a-ra'ayta and a-la tara were also frequently used to denote qiyas. See 
Tr. I and Tr. IX, and Jjugag, passim. 

2. See also ffarag, pp. 182 and 189, and passim. 
3· For further examples, see Jjugag, p. 66, lines 9 and 10, p. 153, p. 

158 (qiyas as opposed to ajar), p. 162, p. 174 and often. 
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a feature which is even more prominent in Saybani, as we shall see 
in our discussion on istiftsiin 1. 

It may also be pointed out that even though the word qiyiis 
seems to have already developed into a technical term by the time 
of Abu I:Ianifa, yet the use of expressions such as bi-manzila 2, or 
that of a-ra>ayta and a-lii tara 3 shows that alternate expressions 
were still in use. Moreover, the actual application of analogy by 
the Kilfians evidences considerable technical skill as well as a 
fairly clear notion of qiyiis. In applying qiyiis the Kufians seek the 
element which is common to both the original and the assimilated 
case, but they do not use the term 'illa, which is the later term for 
it 4• This is only one among several examples of the semantic lag and 
which only proves that semantic developments followed, rather 
than prededed, conceptual developments. 

(C) 

Coming to the usages of the term istiftsiin in Abu Yusuf and 
Saybani one gets the impression that the term was formulated in 
opposition to qiyiis and the purpose was not to deny the legitimacy 
of qiyiis as such, but to restrict its scope so as to avoid the unhappy 
consequences that might follow from adhering to qiyiis rigidly and 
to affirm the validity of the jurist's discretion to depart from strict 
analogy on the strength of some overridingly important considera-
tion. 

lj.ariig, p. 178. A ruler or his judge sees a man commit theft or 
illegitimate sexual intercourse, etc. He should not enforce ftadd 
merely on the basis of his own observation without any testimony. 
Abu Yusuf designates this as istifl,siin, and the basis for this is an 

I. See section below. 
2. See above, p. [37], n. r. 
3· Loc. cit. 
4· Origins, p. no. For the actual use of qiyiis, see below pp. z8o ff. 

It may be noted that often when qiyiis was opposed to isti[lsiin, the former 
generally signified a strict literalist or formalistic application of law in 
disregard of those considerations on which isti[!siin was based. For these 
examples, see below pp. r68 ff. and above pp. 300 ff. Noteworthy are also 
some of the conclusions of Schacht. According to him, a systematic conclusion 
from someone's doctrine was termed as qiyiis qawlih (Origins, p. no). 

often means by qiyiis not strict analogy, but consistent systematic 
reasoning in a broader sense. (Ibid., p. rz6). 
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ajar from Abu Bakr and 'Umar, even though qiyas required that 
the (tadd should be enforced 1. 

Ibid., p. r8g. Regarding a (tarbi who enters dar al-Islrim: if some 
Muslim steals his property, or deliberately amputates his hand, 
qiyas demands that the hand of the Muslim should be amputated. 
Abu Yusuf is of the opinion, however, that this doctrine should not 
be followed, and he decides to give preference to a doctrine opposed 
to this doctrine in deference to the authority who followed the 
opposite doctrine 2. 

Isti(tsan, in the view of Saybani, however, does not justify devia-
tion from ajar, but merely from qiyas. He accuses the Medinese of 
having resorted to isti(tsan as against "a (tadij from the Messenger 
of Allah" 3 • 

As for opposing isti(tsan to qiyas, we have seen its examples in 
Abu Yusuf. In Saybani this opposition is a regular feature 4 . In 
Crimi' $agir, for instance, isti(tsan occurs eighteen times, out of 
which it is only nine times that it has been used without reference 
to qiyas 5. The following are a few examples of isti(tsan 6; 

Crimi' $agir, p. zr. A group of people prayed on horseback. 
According to qiyas, this is sufficient and acquits them of their 
duty; according to isti(tsan, it does not. 

Ibid., p. 6r. A person who confessed about another person that 
the latter was his son, and subsequently the latter died. That person 
and his mother would be entitled to inheritance according to 
isti(tsan, although, according to qiyas, the woman was not entitled 
to inheritance for the person might have had sexual intercourse 
with the woman in subha (misunderstanding), not knowing that she 
was a free woman. 

I. Thus isti[tsan sometimes also denoted avoidance of normal legal 
implications on account of ajar. 

2. For another instance, see ijarag, p. 178, line 3 (in this case there is 
no pointed reference to qiyas). 

3. Ifugag, p. 77· See for a similar accusation, ibid., p. 59· 
4· See Gami' $agir, (Lucknow, 1310 A.H.). (cited hereafter 

as Gami' $agir}. For reference to isti[tsan without specific reference to qiyas, 
seep. 32, l. 2; p. 6, l. 15; p. 107, l. 2; p. 118, l. II; p. 120, l. 14; p. 136, l. 16; 
p. 137. l. 7; p. 144. l. 15; p. 156, l. 1. For further examples, see the other 
works of Saybani, passim, particularly al-Gami' al-Kabir, ed. ABu L-WAFA.' 
AL-AFGANi, (Cairo, 1356 A.H.), passim. Cited hereafter as Gami' Kabir. 

5. For use with reference to qiyas, see Gami' :jiagir, p. 21, l. 8; p. 61, 
l. IO; p. 6g, l. 16; p. 83, l. I6; p. 84, l. IS; p. 113, l. 13; p. 124. l. 15; p. 160, 
l. 5 and 7· See for further examples the works of Saybii.ni, passim. 

6. For further examples of isti[tsan, see "Early Development", pp. 302 ff. 

249 



250 ----- THE FORMATION OF ISLAMIC LAW 

294 Z. I. ANSARI 

Ibid., p. 83. If some people commit theft and make one from 
among themselves carry the stolen goods: while qiycis demands 
that only the hand of the person who was carrying the stolen goods 
should be cut off, isti(l,scin demands that punishment in respect of 
all the culprits. 

Ibid., p. 6g. A person says to his wife (who is already within the 
house): "If you enter into the house you are divorced". According 
to qiyiis, this statement would be tantamount to jalciq, whereas 
according to isti(l,siin, divorce becomes operative only if the woman 
re-enters the house. 

Ibid., p. 107. A person usurped a slave, then he sold him to 
someone who, in turn, manumitted him. Subsequently the original 
owner allowed the sale of the slave. According to isti(l,scin it is 
permitted 1. Saybani, however, does not hold it to be permitted, 
probably owing to its irregularity from the technical legal point 
of view. 

Schacht has disagreed with the conclusion of Goldziher that 
isti(l,siin was introduced by Abu I:Ianifa and has argued that isti!y,scin 
existed even before Abu I:Ianifa as a part of Iraqian legal reasoning, 
although the technical term for it appeared later, for the first time 
in Abu Yusuf 2• Whatever sources are available to us seem to con-
firm this, particularly the first part of the statement. 

As for the connotation of the term, the above-cited examples 
lead to the conclusion that it signified departure from qiycis, some-
times on the ground that atar seemed to be opposed to the qiycis 
in question; or else it signified departure from qiyiis in favour of 
considerations of equity and justice, or in favour of a doctrine which 
might have been formally less systematic, but more practicable and 
appealing to the commonsense 3 . 

V. Scales of religious and legal evaluation 
The classical Islamic law, as is well-known, developed a scale 

for the evaluation of human acts in terms of their religious merit or 
demerit. This led to the formulation of the following five-fold scale: 

I. In the two above-mentioned examples, qiyiis denotes a literal and 
formalistic application of law, while istiftsan signifies that over-ridingly 
important consideration which justifies departure from it. 

z. Origins, p. IIZ. 
3· For this see the examples cited above and those cited in "Early 

Development", pp. 302 ff. 
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(r) w agib, jarrf,. 
(2) Sunna, mandub, mustaly,abb. 
(3) Mubaly,. 
(4) Ifaram. 
(5) Makruh. 
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Besides this, it also developed a scale of legal validity 1 consisting 
of the following four categories: 

(r) $aly,ily,. 
(2) Makruh. 
(3) Fasid. 
(4) Ba#l. 

The fiqhi writings of the period under our study show that even 
though the concepts expressed by these terms were in use, yet the 
forms of expressing them had not been standardized. Hence, a wide 
range of alternative expressions was used. The use of long sentences 
for what was in later times expressed by a word or two, also shows 
that a number of technical terms had as yet not been definitively 
fixed. 

We shall take up the scale of religious qualifications first and 
scrutinize the phraseology that was employed to express the con-
cepts embodied by the terms of this scale. 

(i) For the expression of the idea of religious obligatoriness, the 
terms which were generally used were derived from wagaba and 
faratf,a 2• 

(ii) The concept of mandub 3 was expressed in numerous ways of 
which we shall list below only some important examples: 

1. For these scales, see Introduction, pp. 120 f. 
2. For its use in Abu Yusuf, see ifpir A.Y., 56, 57 and 361. See also 

ljarag and Tr. IX, passim. For its use by Saybani, see Muw. 5., p. 48, p. 71, 
p. 75, p. 73 and p. 105. In this sense it is often opposed to what is recommend-
ed but not obligatory, for which the term was not yet rigidly fixed. All the 
above instances except that on p. 105, illustrate this. Saybani also defines 
wagib, though only by implication. This shows that by wagib he meant those 
acts the omission of which entailed sin (ijm) (Ibid., p. 48). For far4 and 
wagib, see also I;Iugag, p. 5 (fari4a fi Kitab Allah), pp. 6 and 9 (used in 
opposition to nafila), p. 17 and often. See also Saybani, K. al-Ajar (Karachi, 
n.d. circa 1960), 94, 122 and often. (Cited hereafter as Ajar 5.; numbers refer 
to traditions, not pages). 

3· For the basis of this concept in the Qur'an, see II, 78 and 237. 
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Muw. 5., p. J3· Ibrahim tries to justify his doctrine that taking 
bath on Friday and the two <j ds is religiously indifferent. In order 
to express this idea, Ibrahim points out that if one took bath on 
those occasions, it was good; but if one did not do so, it would not 
be reckoned against him. When asked how this doctrine could be 
justified in spite of the saying of the Prophet: "Whoever goes to 
[the] Friday [prayer], should take bath", Ibrahim replied: "This 
is all right, but it is not obligatory". This (i.e., the exhortation to 
take bath), argues Ibrahim, is similar to the ones contained in the 
Quranic verses II, z8z and LXII, ro. The last of these says that 
after the Friday prayers people should disperse. It was not blame-
worthy, says Ibrahim, if a person did not disperse after the Friday 
prayer 1. This indicates the lack of standardisation of the term to 
convey the meaning which was later expressed by the term mandub. 

Loc. cit. Saybani himself expresses the same idea by using the 
term aj{jal, which reflects some measure of both doctrinal and se-
mantic development 2• 

Ibid., p. 225. Some other forms of expressing this concept are to 
characterise something as fi,asan, with the clarification that it is 
not wagib 3 or by using the phrase: afi,abbu ilayya (or ilayna), etc. 

(iii) Again, instead of any precise word or expression for 4 the 
concept of iba/:ta (indifference) there were numerous expressions. 
The most common of these was la ba>s 5 or mustaqim ga>iz 6 or 
ma'ruf fi,asan gamil 7 or J:talal 8 or fi sa'a 9 or ga>iz 10• 

(iv) The concept of fi,aram was expressed by various terms. 

r. The pains that Ibrahim takes in order to make his concept clear and 
the lack of sharp distinction between indifference and recommended, con-
stitutes a forceful argument in favour of the authenticity of this tradition. 
See the same doctrine of Ibrahim, without any explanation, in Ajiir 5., 
66, 6], 68. 

2. Muw. 5., p. 73 and Ajar 5., 67. This is a favourite word of 
See for its use, Muw. 5., p. 138, line 3· 

3· For other instances, see ibid., p. 75 and p. rso. 
4- AJar A.Y., 310, 8n, 8r2; AJar 5., 45, 48 and so; Muw. 5., p. 82; 

Jfugag, p. 1 and often. See also ijarag, Tr. IX, Tr. I, passim. 
5· See Alar A.Y., Muw. S., Jfugag, etc., passim. 
6. ijarag, p. 68, Tr. IX, p. 13, 22, and other works, of Abii Yiisuf and 

passim. 
7· AJar A. Y., 842, and often in the works of Abii Yiisuf and 
8. Tr. IX, p. 23, 26, and often. 
9. ijarag, p. 68; Muw. 5., p. 184, and often. 

ro. Tr. I, p. 15, and often. 
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Sometimes word J:taram 1 itself was used, on other occasiOns, 
kariha or its derivatives, or la yaJ:tillu 2• 

(v) The concept of "disapproved but not sinful" was used, but 
not necessarily expressed by the term makruh 3, which is the classi-
cal term for it. So far as the concept itself is concerned, we find it 
expressed in statements such as the following: 

5., 57· Regarding the question whether the mu'a#in might 
speak during the a#n: Abu I:Ianifa and Say bani were of the view 
that he should not do so; but if he does, that would not nullify 
(intaqatja) his at],an. 

lfugag, pp. 148 f. Saybani distinguishes between disapproval in 
the sense of J:taram, and for the sake of tanzih. (This distinction, as 
well as this terminology, became an integral part of classical 
I:Ianafi juristic tradition) 4• 

Siyar Kabir, p. 148 (in Saral}si, SarJ;, al-Siyar al-Kabir, 3 vols., 
ed. al-Munaggid, Cairo, rg6o). Saybani reports <Ali's opinion that 
he considered marriage with Christian women in diir al-l:tarb to be 
makruh. Saybani observes that this opinion resulted from the fear 
that the progeny would be left behind in dar al-J:tarb. He clarifies 
that <Ali did not consider it to be J;,aram. 

Tr. IX, 23, (p. 73). Abu Yusuf reports that Ibrahim preferred to 
say: "This is makruh" instead of saying: "This is J:tariim". 

Thus, the concept of 'makruh' in its classical sense is well-known 
and used, but there was no uniform term for expressing that concept. 

Coming to the scale of legal validity, the consideration of acts 
in terms of their legal as distinct, though not altogether divorced 
from, their religious value, constitutes an important aspect of the 
development of Islamic jurisprudence. This applied to rituals as 
well as to contracts. The basis of this line of development is the 
distinction between the religious-moral and legal quality of acts. 
A certain act might be makruh in terms of its religious evaluation, 

1. For (tariim, see AJar A. Y., 1003, 1007, 1009 and 1010; lfugag, p. 256 
and often. 

2. For the use of makruh in the sense of (tariim, see AJar A.Y., 1012; 
Muw. 5., pp. 28, 261 and 337; lfugag, p. 235. This was the sense in which 
makruh was generally used. Makrilh, however, was also used in the more 
advanced sense, that is, "disapproved but not prohibited or sinful." See 
immediately below. 

3· For its use in the sense of (tariim, see note above. Schacht also tends 
to support this conclusion. (See Origins, p. 133). 

4· See, for instance, TAFTAZANi, op. cit., vol. II, p. 125. 
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and yet acquit the person who performs it of his duty. A contract 
might have an element which, in religious terms, might not be 
laudable, and yet it is legally valid and therefore, enforceable. The 
idea that a man's act was disapproved, and yet valid is often ex-
pressed by Say bani in the following form: "agza'ahu tjalika wa-
asa'a" 1 . Saybani also gives expression to the view that an act 
might entail penalty, even though the person concerned might not 
have sinned. The problem on which he expresses this view is that of 
the woman who is in the state of consecration for pilgrimage, and is 
coerced by her husband into sexual intercourse: would she be liable 
to kajjara (expiation) or not? The Medinese argued that since the 
act was not performed voluntarily it was not sinful and, therefore, 
did not necessitate expiation. Abu J:Ianifa and Saybani, on the 
other hand, argued that at times one was obliged to make expiation 
[owing to a formal breach of some rule], even though one had not 
committed a sin. This is proved by the obligation to pay blood-money 
even for homicide without intent and to make expiatory sacrifice if 
one had unintentionally killed an animal in the state of consecration 
for pilgrimage 2. Thus, there was a growing trend towards a purely 
legal evaluation of acts, the consideration of acts in terms of the 
legal effects which follow from them side by side with, and yet 
distinguished from, their religious or moral value. Subsequently, 
this distinction became increasingly vivid and led to the formulation 
of the four-fold scale of legal validity 3 • 

It will be noticed that the semantic development lagged behind 
the conceptual one in this case even as it generally lagged behind in 
other cases. The concept of $a(/,i"ft. was generally expressed by the 
term agza'a, yugzi'u 4. As for jasid, bapil, and makruh, these were 
used quite frequently, but not necessarily in the sense in which 
they were used in the classicaljiqh literature. Their connotations not 
having become precisely fixed, these terms seem to have been used 
interchangeably 5 • 

I. lfugag, p. 188, and often. 
z. Ibid., p. 175. 
3· It may be pointed out, however, that while the two scales were dis-

tinct, they were never quite unrelated to each other. What was (taram, for 
instance, was regarded as batil (i.e. legally void) as well. 

4· See, for example, ibid., p. 188, Ajar 5., 3, and often. 
5· See ABu YusuF, Ibtilaf Abi lfanifa wa-Ibn Abi Layla, ed. Abu 

1-Wafii' AL-AFGANi, (Cairo, 1357 A.H.), Jjarag, AJar A.Y., and Ajar 5., 
Ifugag, etc., passim. Ibtilaf Abi Ifanifa ... = Tr.I. 
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VI. Conclusion 

The above discussion leads to the following conclusions: 

(r) That there was a marked lag between the conceptual and 
terminological aspects of the development of fiqh. A number of 
concepts remained in use for a long period of time before they 
could acquire standard, technical phraseology for their expression. 
This fact reinforces the testimony of other evidence that some of 
the fundamental concepts such as the sunna of the Prophet, con-
sensus, etc., are anterior to the period when they acquired standard 
technical terms 1 for their expression. It follows from this that while 
the positive results of any survey of terms in use can be considered 
trustworthy, the same cannot be said about the negative results. 
In other words, if there is positive evidence about the existence of 
a concept as embodied by the term in use, we can confidently make 
an affirmative statement. But if, on the contrary, positive termino-
logical evidence is lacking in regard to some concept, this does not 
necessarily signify the non-existence of that concept. 

(2) The semantic evidence, despite being fragmentary, reflects 
the general direction in the development of fiqh. The increasingly 
elaborate terminology that was coming into use from around the 
middle of the second century of the higra, the neat distinctions 
which the technical terms were beginning to express, the trend 
towards an increasingly precise definition of terms that was taking 
place-all these reflect corresponding developments in fiqh itself: a 
more vivid U$Ul-consciousness reflected in the growing recognition 
of distinctions between the various sources of positive doctrines, 
and its corollary, an increasing formalism and finesse in technical 
legal thought. 

(3) That even though there was a semantic lag, yet the formula-
tion of technical terms with accurate connotations was well on its 
way and considerable progress seems to have been made in that 
respect. Some of these concepts had already acquired full-fledged 
technical terms for their expression such as qiytis and istif;,stin. 

r. This conclusion is partial and should be combined with what follows, 
particularly the conclusion no. 3 to appreciate the findings of this writer. 
For even though the concepts were there even when technical terms were in 
the process of being formulated, they lacked rigidly standardised forms to 
express them. 
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There were others which seemed to be on the verge of that point-
such as the concept of sunna (as a source of law) and mandub, and 
makruh, etc. 

On the whole, the Kiifians seem to have prepared the ground 
not only for the conceptual contribution made by Safi 'i 1, but also 
for his semantic contribution which consisted of a more precise 
definition of terms such as sunna, alar, qiytis, etc. 

I. For this, see the section on "Sunna and Traditions", in "Early 
Development", pp. 193 ff. Cf. Origins, passim., particularly part I. 



10 
WAS AL-SHAFI'I THE MASTER ARCHITECT 

OF ISLAMIC JURISPRUDENCE? 
WaelHallaq 

During the last three or four decades, modern scholarship has increasingly come 
to recognize Muhammad Ibn ldris al-Shafici (d. 820) as having played a most cen-
tral role in the early development of Islamic jurisprudence. It was Joseph Schacht 
who, more than anyone else, demonstrated Shafici's remarkable success in anchor-
ing the entire edifice of the law not only in the Qur"an, which by his time was 
taken for granted, but mainly, and more importantly, in the traditions of the 
Prophet. 1 Shafici's prominent status has been further bolstered by the fact that he 
was the first Muslim jurist ever to articulate his legal theory in writing, in what 
has commonly become known as al-Risiila.2 

Schacht's portentous findings, coupled with the high esteem in which Shafici is 
held in medieval and modern Islam, have led Islamicists to believe that Shafici 
was the "father of Muslim jurisprudence" and the founder of the science of legal 
theory, properly called al-fiqh.3 His Risiila is thought to have become "a 
model for both jurists and theologians who wrote on the subject. "4 And although it 
is acknowledged that later theory further elaborated the themes of Shafici's treatise 
and sometimes even modified them, the origination of legal theory nonetheless re-
mains his achievement. The medieval dictum that "Shafici is to al-fiqh what 
Aristotle was to logic" is still as valid as when it first appeared. 5 

This being the state of our knowledge, there appears to be little reason to question 
the purported fact that since its inception in the work of ShafiCi, al-fiqh, as we 
now know it, became, in an unwavering continuity, the standard legal methodology 
of Sunni Islam. There is even less reason to question the 9th century, chronologi-
cally so close to Shafici, as an era that was dominated by the influential Shaficites 
who were zealously safeguarding the teachings of their master. True, there were 
some tendencies in legal thought-such as the Zahiriyya-that diverged from the 
mainstream jurisprudence as expressed in the legacy of Shafici, but these soon 
dropped altogether out of the scene and, consequently, they are thought to be rather 
marginal. Thus, the continuity between Shafici's theory and classical al-fiqh 
would seem to represent a natural development, especially in that it tallies with our 
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perception of Shafici, not only as the "master architect" of Islamic jurisprudence,6 

but as the jurist-victor who brought the 8th-century unbridled law down to the knees 
of revelation. 

The assumption of this continuity, and of Shafici as the master architect of legal 
theory, turns out, upon a close examination of the sources, to be seriously flawed. 
Historical evidence in the early and medieval sources is not only discordant with 
this assumption but, in its aggregate effect, also seems to contradict it. In the fol-
lowing pages I shall attempt to show that we have no good reason to believe that 
such a continuity ever existed; that Shafici's Ristila and the theory that it embodied 
had very little, if any, effect during most of the 9th century; and that the image of 
Shafici as the founder of al-fiqh was a later creation. 

II 

The most striking fact about the 9th century is that it yields no single work on 
al-fiqh. By that we mean a work whose primary task is to lay down a systematic, 
comprehensive, and organically structured legal methodology whose purpose in 
turn is to derive legal rulings from the material sources-as was clearly the case 
in the lOth century and thereafter. 

That we possess no complete work on the subject from that century initially be-
comes clear from reading the later authors who mention from this period no 
work that can be identified as a treatise on al-fiqh proper. Nor do these au-
thors mention any authority from this period with whom we can associate a com-
plete exposition of legal theory. We do, however, notice occasional references to 
such thinkers as Nazzam (d. after 835), Dawud al-Zahiri (d. 884), elsa ibn Aban 
(d. 835), and their like, but they, as we shall see, did not write works on al-
fiqh, and are nearly always cited as proponents of erroneous and even heretical 
doctrines that are to be refuted. 

When biographical and bio-bibliographical dictionaries are consulted, the ab-
sence of such works from the 9th century becomes even more evident. But in 
searching for titles that refer to treatises on legal theory one must be cautious, for 
the term U$iil had a wide range of applications. Ibn al-Nadim reports, for instance, 
that the Hanafite Abu Yusuf (d. 798) was the author of works on (lahu min al-
kutub fi ... ). It immediately turns out that these books dealt with such 
subjects as prayer, fasting, sales, and so forth/ subjects clearly belonging to posi-
tive law (furuc). Similarly, Abu Yusuf's younger contemporary, Shaybani (d. 805), 
is also reported as having written "books on regarding such subjects as 
prayer, alms tax, and so on. 8 Thus, when we read that Mucalla ibn Mansur al-Razi 
(d. 826) and Ibn Samaca (d. 847) have transmitted the U$i1l of Abu Yusuf and Shay-
bani, respectively,9 it is beyond doubt that what they have transmitted are positive-
law works of the two Hanafite masters. 

Ibn al-Nadim also informs us that al-Rabic ibn Sulayman al-Muradi (d. 884) has 
"transmitted Shafici's works on U$ill, and what he transmitted was entitled al-
Mabsilf."10 The latter, Taj al-Din al-Subki explicitly tells us, is a work on positive 
law, dealing with such issues as rituals, prayer, family law, and, we expect, the en-
tire subject matter of juruc. 11 It is significant that the application of the term U$ill to 
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a wide range of writings, not necessarily confined to U:fii.l al-fiqh, was predominant 
not only during the lifetime of Ibn al-Nadim, but even as late as the time of Subki 
(d. 1370). Having read Ibn al-clfris's (d. ca. 1010) lame al-jawamic fi al-
Shafici-a work clearly treating positive law 12-Subki, impressed with it, remarks 
that it is "one of the earliest (min al-qadima) ... and has become one 
of the U:ful of the [Shaficite] school of law." 13 

Although it is often possible to establish whether or not the term refers to works 
on legal theory, there are instances where the term could be misleading. An excel-
lent example is Abu Yahya al-Saji's (d. 920) treatise entitled, interestingly enough, 

al-fiqh. This work, in fact, has nothing to do with legal theory. Its main sub-
jects are positive law and khilafiyylit, disagreements on positive legal doctrine, 
particularly, in this treatise, among Abu Hanifa, his two students, Malik, Shafici, 
Ibn Abi Layla, Ibn Shubruma, Abu Thawr and others. 14 Likewise, one would have 
no reason whatsoever to doubt that Ibn Maryam al-Aswani's Jumal al-dtilla 
cala al-furftc fl al-fiqh, written in the very beginning of the lOth cen-
tury, is a work that treats legal theory, but the fact is that it does not. Subki, to 
whom a copy of the work was available in the waqfiyya of Dar al-Hadith in Da-
mascus, felt compelled to explain to us that "what is meant by [in the title] 
are the doctrines of Shafici .... The author mentions that the work repre-
sents an abridgment of the doctrines .... In it, the author would occasionally ob-
ject to these doctrines, as he did in the chapter on bequests" (italics mine). 15 

Now, if we take into account the ambiguities involved in the use of the term 
U:fill, the 9th century produces no work whatsoever that has the complete charac-
teristics of u:ful al-fiqh. 16 In the hundreds of titles and bio-bibliographical notices 
belonging to the 9th century, there is no allusion to such works. And in his refuta-
tion of the u:fill principles of Sunni juristic thought, al-Qadi al-Nucman, writing 
around the middle of the lOth century, confirms the data provided by the bio-
bibliographical sources. 17 All that is to be found in the sources are individual 
treatises, mainly polemical, bearing such titles as Fi ithblit al-qiyas, Naq¢ ithbat 
al-qiyas, ljtihad al-ra:;y, Khabar al-wtil:zid, al-ljmlic, and al-Khu:fU:f wa-al-cumum. 
crsa ibn Aban, for instance, wrote on qiyas and ijtihad al-ra:;y. 18 Qasim ibn Sayyar 
(d. 889) also wrote two treatises, one on solitary traditions and the other in refuta-
tion of muqallids. 19 The authors associated with such specialized tracts are known 
to have been involved in the polemics that so much pervaded the 9th century. The 
purpose of these treatises, as attested in their titles, seems to have been the defense 
of one juridical-and perhaps theologically related-position or another, but not 
to lay down, consciously and deliberately, an organically structured legal method-
ology whose explicit raison d'etre, as was declared later, is to discover God's law. 
In any case, it is significant that no jurist is reported to have written-whether in 
one or several treatises-on all of these issues, much less on all the issues sub-
sumed under U:fill. Dawud ibn Khalaf al-Zahiri, somewhat of an exception, com-
posed a number of works in refutation of a variety of doctrines held by other 
jurists. But these works, as Goldziher rightly noted, are "pamphlets against Han-
afite works ... put into circulation in order to dismiss the theological scruples of 
the reaction inclined towards traditions."20 Interestingly, among the works attrib-
uted to Dawud is a tract entitled al-U$i1l. Ibn al-Nadim, however, lists the work in 
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the midst of titles on positive law. 21 That the work did not treat al-fiqh may 
also be gleaned from the fact that a student of Dawud, Abu Sacid al-Raqqi, wrote 
a work, also titled al-U$ill, "on the model of Dawud's work" that consists of a hun-
dred chapters (kutub). Having already enumerated these kutub-c!early treating 
positive law-in the bio-bibliographical notice of the master, Ibn al-Nadim re-
marks that "we need not mention them here."22 

The proposition that the 9th century was devoid of works on U$ii.l al-fiqh finds 
further attestation in the manner in which the biographers cover this in compari-
son with their treatment of later centuries. The biographers never employ no-
menclatures indicative of specialized knowledge of legal theory to characterize 
authors of the 9th century. Such descriptions as "u.$illi," "he wrote on U$ill," "he 
excelled in U$ill," "he was most knowledgeable in U$ii.l," were, with one partial ex-
ception,23 absent from discourse on the 9th century. It is striking that once the 
biographers move to the lOth-century authors, such descriptions become not only 
frequent but indeed the norm. Moreover, on the pedagogical plane, while such 
statements as "he studied U$ii.l under so and so" are countless in the biographies of 
the lOth century and onwards, they are markedly absent in those belonging to the 
9th century. 

To add to all this, the Risala of Shafici is mentioned rarely in the context of the 
9th century, and when it is alluded to, it is usually in passing. In the immense lit-
erature relative to the legal movement of the 9th century, there are three prominent 
references to the treatise in the sources, one of which is quoted frequently. The first 
appears in Ibn Hanbal's statement in which he allegedly recommends the Ristila to 
Ibn Rahawayh (d. 853). 24 But this recommendation is contradicted frequently by 
Ibn Hanbal's other statements where he reportedly shuns the work. Having been 
asked by his student Marwadhi whether the Risala is worth studying, he is said to 
have replied in the negative, adding that it is religiously dubious. 25 The second in-
stance concerns Abu cAli al-zacfarani (d. 874), one of Shafici's most distinguished 
students, who is reported to have "read the Risala" under his mentor. It is highly 
likely, however, that he read the old version of the treatise, since he is commonly 
associated with transmitting Shafici's old doctrines, doctrines the latter had pre-
sumably elaborated in Hijaz and Iraq, before he finally settled in Egypt where he 
is thought to have written the new Risala. 26 The third, oft-quoted reference is to 
Muzani's statement, "I have been reading the Risala for fifty years, and each time 
I read it I learn something that I have not known before."27 We should, however, 
hasten to assert that such references to the treatise are relatively few and cannot be 
culled from the sources with ease. 

It is curious, to say the least, that what is assumed to be the U$ii.l equivalent of 
Aristotle's Organon should be thoroughly ignored in a century that is considered 
one of the most dynamic phases in Islam's intellectual history. One of the most 
significant pieces of evidence pointing to the marginal importance of the Risala is 
the complete absence of any contemporary commentary on, or abridgement of, the 
treatise. This is at a time, we must emphasize, when commentaries and abridgments 
have already become commonplace. On the other hand, once the lOth century 
looms on the horizon, we are suddenly confronted with at least five commentaries 
on the Risiila. But more on this later. 
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The only so-called commentary on Shafici known to us is Muzani's (d. 878) 
short work, Kitab al-arnr wa-al-nahy caza rnacna al-Shafici. 28 Interestingly, it is a 
gloss not on any section of the Risala, but rather on Shafici's Kitab $i/at nahy Rasill 
Allah, which constitutes less than two pages of his multivolume furilc work al-
Urnrn.29 The greater part of Muzani's work (consisting of a total of ten pages) turns 
out to be an exposition of his own views on the subject. 3° Fortunately, Muzani's 
treatise has survived the ravages of time, and we are able to confirm its elementary 
nature. That Muzani, the most prominent disciple of Shafici, should comment on a 
rather slim section of a work on positive law and ignore the Risala altogether is a 
fact that speaks for itself. 

Nor is there to be found a refutation of the Risala-again in a century whose 
landmark was the intensity with which scholars refuted one another. There were 
several individuals and groups who must have disagreed with, and even resented, 
what Shafici had to say in his treatise. There were the rationalists and the extreme 
traditionalists,31 for example, whose beliefs clearly ran counter to the ideas ex-
pressed therein. Yet there exists no trace of any attack directed explicitly against 
the treatise. Again we observe that in the lOth century we do come across such 
refutations, as shall be seen later. 

The fact that the Risiila did not elicit any refutation in the first century of its life 
gains added significance in light of the critiques and refutations directed against 
Shafici's system of positive law. The Hanafite Bakkar ibn Qutayba (d. 884), for 
instance, wrote against Shafici's critique of Abu Hanifa. 32 And Muhammad ibn 
cAbd al-Hakam al-Misri (d. 881), who abandoned Shafici in favor of the Malikite 
school, criticized his former mentor in a treatise he entitled al-Radd calli al-Shiifici 
firnii khiilafa fihi al-Kitiib wal-Sunna.33 Judging from the title, the work could be 
treating only some of Shaf{i's positive legal rulings that, Misri apparently thought, 
found no justification in the and the Sunna. Since both Misri and Shafici 
obviously agree on the fundamental role of the two primary sources of the law and 
since the controversy about the textual authoritativeness of methodolog-
ical principles is of a decidedly later origin, we must take it that the treatise dealt 
with issues of furi1c. 34 Thus, we need not stress the added significance of the fact 
that the Risala attracted neither commentary nor criticism when Shafici's positive 
law was subject to both. 

III 

Thus, if we assume the Risala to be the first treatise on legal theory and Shafici to 
be the father of the science of al-.fiqh, 35 our assumption would be challenged 
by evidence from the sources. It would then make perfect sense to question these 
assumptions, particularly our current perception of the nature of the Risiila. It 
would not be amiss at all to ask whether the treatise truly qualifies as a work of 

al-.fiqh. 
We have earlier intimated that the Risiila we now know represents the new or last 

version of the work, which Shafici wrote after he settled in Egypt. Although virtually 
nothing is known about the old Risiila, it is thought that it "was written originally 
as an apologia for the supremacy of the traditions."36 This is entirely in consonance 
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with what we know of Shafici's scholarly achievement, namely, that his ultimate 
goal was to establish the Prophetic traditions, together with the Qur"an, as the ex-
clusive material sources of the law. The characterization of the old Risala quoted 
earlier is apt if we are to judge the old version by the new. The latter is predomi-
nantly a hadith work, in the sense that the emphasis on the role of Prophetic tradi-
tions in the law represents its overriding and recurrent theme. In the more recent 
Kilani edition of the work, 37 about 130 pages out of a total of 257 are entirely allotted 
to various issues of hadith. Significantly, a dozen pages, constituting an independent 
section, treat Qur"anic statements that, Shafici believes, make it incumbent upon 
Muslims to follow the Prophet and abide by his Sunna. Even when other issues are 
discussed, as in the case of isti/;stin and qiyas, the permeating theme remains the 
same: all law and legal reasoning must rest on the Sunna and the Qur"an. When 
issues of language-for example, the general and the particular 
discussed, it is mainly for the purpose of demonstrating that the Sunna can, and 
should, particularize and explain the Qur"an. Other issues that receive treatment by 
Shafici are discussed not so much for their own sake as for the sake of defining their 
relationship with the Sunna. The exposition of the theory of abrogation, for instance, 
is intended to delineate the relationship between the Qur"an and the Sunna when 
there is a conflict between the two. 

In the final analysis, the Ristila appears to offer a number of propositions: (1) law 
must derive from revealed scripture; (2) the Sunna of the Prophet constitutes a 
revelation binding in legal matters; (3) there is no contradiction between the Surma 
and the Qur"an, or among verses or hadiths within each of the two sources; (4) the 
two sources complement each other hermeneutically; (5) a legal ruling derived 
from unambiguous and widely transmitted texts is certain and subject to no dis-
agreement, whereas a ruling that is inferred by means of ijtihad and qiyas may be 
subject to disagreement; and finally, (6) the procedures of qiyas and ijtihad and the 
sanctioning instrument of consensus are prescribed by the revealed texts. 

At best, Shafici's exposition of these propositions remains rudimentary as well 
as erratic. Substantively, the Ristila has little to offer in the way of systematic 
methodology. Even the section on legal reasoning (qiyas and ijtihad), which one 
may argue is the best the Ristila has to offer apart from the treatment of the Sunna, 
is superficial and hardly provides an adequate explanation of how Shafici arrived 
at his own legal rulings or, alternatively, how another jurist can learn from Shafici 
in reasoning about the law. 38 For after all, U$iil al-fiqh's whole purpose is univer-
sally acknowledged to be the prescription/description of a methodology by means 
of which legal rulings can be derived from the sources. 

On the whole, the Ristila not only Jacks depth and shirks from a satisfactory, Jet 
alone full, treatment of the issues it raises, but it also leaves out altogether a host 
of fundamental questions considered part of, and indeed indispensable for, al-
jiqh. Questions of legal language, which occupy on average one-fifth to one-fourth 
of later treatises, are virtually absent from this one. A legion of questions pertain-
ing to consensus, abrogation, legal reasoning, causation, and so forth, receive 
little, if any, attention. In short, approaching the work without preconceptions and 
presuppositions, it would not be far off the mark if we characterize it as a work 
concerned mainly with the Sunna of the Prophet and the utilization of hadith in the 
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elaboration of the law. Indeed, it is not without good reason that the Urdu transla-
tion of the treatise bears the title Kitlib al-rislila yacni u:;ii.l-i fiqh va J:tadi:;. 39 

Once the Rislila is cut down to size, it is relatively easy to explain the lack of 
interest in it during the century that followed its author's death. There simply was 
very little-besides the affirmation that the Sunna and the must constitute 
the exclusive foundations of the law-that Shafici offered in the way of founding 
principles of U:fii.l al-fiqh. His achievement, as we now see it, and indeed as medi-
eval Muslims seem to have viewed it, lies rather in his resilient affirmation that 
God and, more specifically, His Messenger are the ultimate sources of the law. If 
a similar thesis were advanced with any marked force before Shafici's time, we 
would not have thought Shafici's thesis an achievement. But we do consider it so 
precisely because, with the benefit of hindsight, we have come to realize that his 
was an unprecedented synthesis between the rationalists, who were reluctant to ac-
cept Prophetic traditions, and the traditionalists who spurned all human reasoning 
in religious matters. But if it is a synthesis, sensibly reconciling the two camps, 
why then was it met with such oblivion? 

Among the aforestated propositions that Shafici advanced and brought together 
in the Rislila, propositions 1-4 were addressed to the rationalists and proposition 
6 to the traditionalists. Neither side, except Shafici himself and perhaps a few others 
(such as Karabisi !),40 subscribed to a synthesis of the entirety of these propositions. 
In other words, Shafici's theory appealed neither to the traditionalists nor to the ra-
tionalists, and Shafici himself does not seem to have allied himself unequivocally 
with either camp. A careful examination of the sources reveals that he was indeed 
difficult to classify. In later literature he is made the champion of both orthodoxy 
and the Sunna of the Prophet (nli:;ir al-Sunna), which is intended to mean (when it 
rarely fails to be stated explicitly) that he was an antirationalist. But there are so 
many references to the contrary, in both early and later sources, that it would be im-
prudent to ignore them. Even if we set aside the allegation that he was a Shici,41 

Shafici was not entirely innocent of Muctazilite association. Not only did he himself 
admit his intimate knowledge of rationalist kalam, but he studied under Muctazili 
teachers, notably Ibrahim ibn Abi Yahya al-Madani and Muslim ibn Khalid al-
Zanji.42 Al-Fakhr al-Razi, himself a Shaficite and an anti-Muctazilite, reports that 
the scholars are unanimous on the fact that the latter had been Shafici's mentor. 43 
Furthermore, the Shaficite al-Abiri (d. 974), in a work entirely dedicated to the vir-
tues and merits (manliqib) of Shafici, asserts that the staunch Muctazilite Bishr al-
Marisi was an associate (:;li/:tib) of the master.44 Another of Shafici's Muctazilite 
connections is associated with the name of Abu cAbd al-Rahman 

All these connections, however, do more to cast a shadow of doubt on Shafici as 
a traditionalist than to make him a Muctazilite, which by the most intolerant tradi-
tionalist standards he clearly was not. If Shafici was decidedly a non-Muctazilite 
and, strictly speaking, a nonrationalist, he certainly was no traditionalist. All indi-
cations in the sources point in one direction and one direction only: Shafici defended 
the traditions of the Prophet but he was neither a loyal traditionalist nor an out-
standing traditionist. As a traditionalist he betrayed his comrades when he insisted 
on the essential role of qiyas in the law. And as a traditionist his knowledge was 
flawed. The list of 9th-century critics who disapproved of Shafici's qualifications as 



264 THE FORMATION OF ISLAMIC LAW 

594 Wael B. Hallaq 

a traditionist includes Yahya ibn Mucin, Ishaq ibn Rahawayh, al-Qasim ibn Sallam, 
and, reportedly, even Ibn Han bal. 46 In their standard collections, the prominent 
Bukhari (d. 870) and Muslim (d. 875) recorded not a single tradition from Shafici,47 

and they are widely reported to have considered him a weak traditionist (ktina 
rf-acifan fi al-riwaya). 48 And Ibn Hanbal is said to have told one of his students that 
the traditionist has no use for Shafici's books.49 

Thus, while Shafici emerges as a non-Muctazilite, he most certainly did not be-
long to the camp of the traditionalists50 (it clearly being understood here that while 
the traditionists are not interchangeable with the traditionalists, those who criti-
cized Shafici happened to belong to both groups). The most eloquent testimony for 
Shafici's uncertain status in the religious movement of the 9th century is the dis-
tinct absence of his name from Ibn Qutayba's (d. 889) two notorious lists of the 
traditionalists and the rationalists, 51 an absence that can be explained only when 
Shafici is situated properly in the ideological configuration prevailing during the 
century following his death. 

It should not come as a surprise, therefore, that Shafici belonged neither to the 
camp of the rationalists nor to that of the traditionalists. Muzani, who is universally 
considered to have been Shafici's chief follower until the eighth decade of the 9th 
century, likewise belonged to neither camp. Muzani, true, was an outstanding faqih 
(ra:osan f! al-fiqh) and dialectician, but as a muf:zaddith he certainly was considered 
far from qualified. 52 In addition Muzani had strong leanings towards Ictizal. Al-
Fakhr al-Razi reports that he studied kalam under the distinguished Muctazilite 
CAmr ibn cubayd, and that all scholars agree that he had Muctazilite tendencies.53 

Indeed, it is hard to imagine that the most prominent student of Shafici could have 
been as inclined to rationalism as the later enthusiastic Shaficites reported him to be 
when his master is supposed to be a paragon of traditionalism. If Muzani could 
stand in the middle of the road between traditionalism and rationalism, it is because 
his illustrious mentor had stood there before him. 

It is worth considering at this juncture the case of Karabisi, whom we have pre-
viously seen54 to be the only early scholar explicitly associated with al-fiqh, 
though no title on the subject has been associated with him. Karabisi has been re-
vealed through the sources as a scholar with an experience similar to Shafici's: he 
first followed the doctrines of ahl al-ra:oy but was soon to find the fiqhl truth not 
only in the but also in the Sunna of the Prophet.55 Furthermore, he is 
known widely as a professor or an expert in speculative theology (ustadhanf! cam 
al-kalam),56 and like Shafici and Muzani, his qualifications as a traditionist were 
considered suspect by some eminent hadith scholars. 57 That he may have studied 
or written on al-fiqh, in the same sense Shafici and Muzani did, is quite pos-
sible. That his writings, if any, represented an advance over Shafici is improbable, 
and in any case they failed to make their way to later jurisprudence. 

IV 

It has already been noted that while the 9th century produced neither works on 
nor commentaries on or refutations of the Risala, the lOth century produced a 

proliferation of literature on the subject. Once the lOth century began, a stunning 
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shift in bio-bibliographical discourse occurs. In what seems to be a rather rapid 
transformation, scholars are described in new terms quite particular to al-fiqh; 
they now appear distinctly and technically as authors of al-fiqh, as 
proper, with titles that are indicative of an independent and even prominent sci-
ence.58 The following is a list of some of the first jurists who appear, from the 
sources, to have written or excelled in the field. 

1. Abu Nacim ibn cAdi al-Astarabadi (d. 935); no title is mentioned.59 

2. Abu Bakr Ibn al-Ikhshid (d. 938). al-Macuna fi al-u:ju/.60 

3. Abu Bakr Muhammad ibn Ibrahim al-Sayrafi (d. 942), al-Bayiin fi dalii:;il al-ae/lim cala 
usiil a/-ahkiim.61 

4. cumar Muhammad Abu Faraj al-Maliki (d. 943), a/-Lumac fi U:jftl al-fiqh.62 

5. Abu Mansur al-Maturidi (d. 945), Ma:;iikhidh al-sharii:;ic fi U§ftl al-fiqh and Kitiib al-
jadal fi al-fiqh.63 

6. Ahmad ibn Abi Muhammad al-Tabari known as Ibn al-Qass (d. 947); no title is 
mentioned.64 

7. Abu Bakr Muhammad ibn Ismacil al-Qaffal al-Shashi (d. 948); no title is mentioned.65 

8. Abu Musa al-Darir (d. during the 940s) has a treatise on u§ul al-fiqh "consisting of 
eight volumes."66 

9. Abu lshaq al-Marwazi (d. 951); title is not mentioned.67 

10. Muhammad ibn Sacid ibn Abi al-Qadi (d. 951), al-Hidiiya.68 

11. Abu Bakr Muhammad ibn cAbd Allah al-Bardaci (d. 951), al-Jiimic fi u:jul al-fiqh.69 

12. Abu Bakr al-Dabci (d. 953); "he was an outstanding scholar in U:jftl."10 

13. Abu cAli al-Shashi (d. 955), 
14. Abu cAii al-Tabari (d. 961). U:jUI al-fiqh.12 

15. Abu Bakr al-Farisi (fl. ca. 960) wrote an extensive treatise on the subject.73 

16. Abu a1-Husayn al-Tawa,ifi a1-Baghdadi (d. ca. 960); title is not mentioned.74 

With the proliferation of literature, we find a sudden interest in Shafi ci's 
Risata after long neglect. The treatise now succeeds in eliciting at least five com-
mentaries, four of which belong to the lOth century. The commentators are Abu 
Bakr al-Sayrafi,75 al-Qaffal al-Shashi,76 Abu al-Walid al-Nisaburi (d. 960),17 al-
Jawzaqi (d. 989),78 Abu Muhammad al-Juwayni (d. 1046),79 and quite possibly 
cAbd al-Wahhab al-Baghdadi (d. 973). 80 The Ristila also manages to attract at least 
two refutations, one by the Shici Abu Sahl al-Nawbakhti (d. 940s),81 and the other 
by a certain cubayd Allah ibn Talib al-Katib, who appears to have been a contem-
porary of Sayrafi.82 Furthermore, the Ristila appears to have become a constitutive 
part of certain education. It is reported, for instance, that around the middle 
of the lOth century Abu al-Fadl al-Nadrawi studied the work in Isfahan under Abu 
al-Walid ibn Mihran.83 

The unprecedented and intense interest in the Ristila and in al-fiqh during 
the first half of the lOth century seems to be associated with certain figures whose 
intellectual tendencies represent a new formation in the religious history of Islam. 
One of these figures was Abu al-cAbbas Ibn Surayj (d. 918), without exaggeration 
the most significant jurist in the Shaficite school after ShafiCi himself. Unfortu-
nately, none of Ibn Surayj's works has survived, although if we go by the bio-
graphical and doctrinal data provided by early and later sources, he no doubt 
emerges as the most towering personality in the early history of Shaficism. 
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Unlike any other Shaficite after Shafici, Ibn Surayj is universally held to be the 
unrivaled leader of the school, far superior to all other contemporary and earlier 
Shaficites, including Muzani. Significantly, unlike Muzani, he is distinguished as 
Shafici's loyal and true disciple who single-handedly defended the madhhab and 
rendered it victorious. In his time, he was the most influential professor of Shaficite 
law, and his students were so numerous that he is credited with "spreading the 
madhhab" to unprecedented dimensions. He also is said to have been the first to 
teach juridical dialectic and to combine a superior knowledge of hadith and fiqh. 
And like Shafici, he combined all this with a knowledge of kalam. Small wonder 
then that he was known as the Little Shafici, and that he was thought by many as 
the mujaddid (reformer) of the fourth hijri century, Shafici having been assigned to 
the third. 84 

Although there is no evidence to indicate that Ibn Surayj wrote a complete work 
on al-fiqh, he seems to have assimilated all teachings on the subject from 
within and without the Shaficite school. He fiercely debated with the Zahirites, 
both Dawud and his son Muhammad, on matters of legal methodology. He is re-
ported to have written, while mortally ill, a fifteen-folio epistle, addressed to the 
jurists of Shash and Firghana, in which he expounded, in what must have been an 
outline, the principles of the then prominent mujtahids, that is, Shafici, Malik, 
Sufyan al-Thawri, Abu Hanifa and his two disciples, and Dawud. 85 But it is indeed 
telling that even Ibn Surayj, with the intense detail of biographical notices he is 
accorded, is not reported to have written an work proper. 

Nonetheless, the first and foremost Shaficite authors who did write complete 
works on were Ibn Surayj's students. Among these students, who are reported 
to have made up most of the prominent Shaficites during the first half of the 1Oth 
century,86 are Ibn Haykuwayh (d. 930), Ibrahim al-Marwazi (d. 951), Abu Bakr al-
Farisi, Ibn al-Qass, Abu Bakr al-Sayrafi, and al-Qaffal al-Shashi, to mention only 
a fewY Although all of them are associated with the first generation of scholars to 
have composed works on the latter two deserve special attention since in later 
biographical and works they emerge as the most significant authors on the sub-
ject. Sayrafi, the first commentator on the Risala, is reckoned not only the author 
of "an unprecedented treatise on ," but also "the most knowledgeable scholar 
on al-fiqh after Shafici."88 And, as we have seen, Qaffal was the author of both 
a commentary on the Risala and a treatise on legal theory, as well as the first to 
have written on juridical dialectic. 89 That both were distinguished muf:tad-
diths, speculative theologians, and dialecticians betrays their debt to Ibn Surayj 
who mastered all these sciences and placed them in the service of the law. 

The legacy of Ibn Surayj was passed by al-Qaffal to Abu Muhammad al-Juwayni, 
the last commentator on the Risala we know. Abu Muhammad studied hadith and 
law under al-Qaffal and is said to have graduated only after he perfected the latter's 
fariqa, the method and treatment of the law peculiar to a jurist. 90 It is therefore far 
from being a mere historical chance that the rise of al-.fiqh, and consequently 
the unprecedented interest in the Risala, coincided with the emergence of a com-
munity of scholars, belonging to two consecutive generations, who had at their dis-
posal a combination of traditionalist and rationalist sciences-a combination that 
had no antecedents and that proved to be so crucial.91 



THE FORMATION OF ISLAMIC LAW 267 

Al-Shajn, Architect of Islamic Jurisprudence? 597 

v 

Turning back to the earlier centuries will shed further light on the question of why 
ShafiCi's theory, as innovative as it may have been, failed to arouse the interest of 
his followers for nearly a century and why the flourishing of al-fiqh came 
only after a century after the demise of its supposed founder. 

We begin with the 8th century, which saw the initial stages of the development 
of Islamic law and jurisprudence. The studies of Schacht, Goldziher, and others 
have shown that the 8th century started with an overwhelming movement towards 
human reasoning, commonly known as ra:>y. But by the middle of that century, 
another competing movement stressing the role of traditions was already on the 
rise. By the time Shafici, as an independent scholar, appeared on the scene, the 
movement of ahl al-ra:>y was beginning to decline, and this was due to the rapid in-
crease in the volume of Prophetic traditions that have infiltrated legal doctrines. 
Shaybani's positive law exhibits, perhaps better than any other, this stage of devel-
opment, where hadiths constitute an important, but by no means exclusive, element 
in the law. In Shafici, as we have seen, the ultimate sources of the law become the 
Qur:>an and the Sunna. Ra:>y as an expression of rationalist and utilitarian tenden-
cies was to be wholly expunged, hence his vehement opposition to istif:zsan. This is 
precisely where Shafici was his own jurist. While he unconditionally rejected ra:>y 
and insisted on the overriding authority of the Qur:>an and Prophetic Sunna, he sal-
vaged certain elements of ra:>y and molded them into arguments that may be used 
in the law only insofar as they derive their premises from revelation. 

It has been little emphasized since Goldziher's death that the 9th century was as 
dynamic and as crucial as the 8th in the history of Islamic jurisprudence. And we 
tend to minimize, perhaps due to our preoccupation with Schacht's findings, the 
consequential role of the legal movements in the 9th century and their impact on 
Islamic legal theory and positive law in the centuries that followed. To be sure, 
Shafici in no way represented the culmination of Islamic law and jurisprudence. If 
anything, he stood somewhere in the middle of the formative period, half-way be-
tween the crude beginnings during the very first decades of the 8th century and the 
final formation of the legal schools at the beginning of the lOth. For Shafici suc-
ceeded neither in ejecting ra:>y from the domain of legal reasoning nor, in conse-
quence, in rendering the Prophetic Sunna unconditionally admissible. During the 
decades after his death, most of the Hanafites and no doubt the Muctazilites con-
tinued to uphold, under different guises, the role of human reason in the law. 

A more significant development after Shafici, and by far more influential, is the 
rise of the anti-ra:>y movement represented by Ibn Hanbal and Dawud ibn Khalaf 
al-Zahiri, among others. While both approved of Shafici, they went much further in 
their emphasis on the centrality of scripture and on the repugnant nature of reason-
ing. But their positions on reasoning, perhaps the best legal indicator to measure 
their tendencies, were by no means identical. Ibn Hanbal, as we can glean from his 
positive law, did not favor the practice of qiyas, unless it was absolutely neces-
sary.92 Dawud, on the other hand, rejected it categorically.93 

There emerges here a clear pattern: Shafici's predecessors make recourse to 
their ra:>y with, more or less, little attention to the Sunna. Shafici regulates ra:>y in 
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the form of qiyas and assigns it a role subsidiary to that of the revealed sources al-
though it remains an essential part of his methodology. Ibn Hanbal seldom resorts 
to qiyas, and he would rather do without it. Dawud completely rejects it in favor 
of a literal reading of the and the Sunna. In both time and doctrine, then, 
Shafici's position is located in the middle between the early ra"y libertinism and 
the later Zahirite conservatism. 

Contrary to the pattern according to which traditionalism had evolved in the 9th 
century, the rationalist movement began to experience a process of decline, partic-
ularly, as is well known, after the mif:ma. From this point on, the rationalists were 
drawing closer to the traditionalists, but only in one sense: they could no longer 
afford to ignore the scripture as the exclusive foundation of the law, and they were 
compelled to submit to the divine decree as the first and last judge of human 
sharcl affairs. 

On the other side, the traditionalist camp also was compelled to make some con-
cessions. Soon the Hanbalites, among others, were to ignore their eponym's dislike 
for qiyas, and their legal methodology was to become virtually interchangeable 
with that of the other schools' proponents. It is significant that those who did not 
make these concessions, such as the ultratraditionalist Hashwiyya and the Zahir-
ites, were ultimately doomed to extinction. 94 

With the death of Shafici and for long thereafter, Shafici's middle-of-the-road 
thesis had relatively few supporters. If we go by Subki, the author of the most com-
prehensive biographical work on the Shaficites,95 we find that the list of Shafici's 
associates (a:fbab) did not exceed 41, including such jurists as Ibn Hanbal, Abu 
Thawr (d. 854), cAbd al-Hakam al-Misri, and Ibn Rahawayh, who did not follow 
his teachings and who had their own agendas.96 Many others were merely associ-
ated with Shafici, and we have no evidence that they studied under him more than 
somefiqh and hadith. His followers who had died by 912 but who did not know 
him in person, numbered only 31.97 This is to be contrasted by the number of his 
followers who died in the fourth hijri century (A.D. 912-1009), which reached the 
astounding figure of 171.98 

The rapid growth of the Shaficite school coincided with the emergence of the 
aforementioned compromise between the traditionalists and the rationalists, which 
resulted in al-fiqh's being finally defined, and that must have taken place some-
time between the death of Dawud al-Zahiri and the generation of Abu Bakr al-
Sayrafi. Being the ultimate synthesis of revelation and systematic human reasoning, 
U$ill al-fiqh could not have become normative prior to the beginning of the lOth 
century. Shafici's rudimentary thesis was not well supported and none of his stu-
dents appears to have defended it. Muzani, who was most likely to have carried on 
Shafici's mission, was, as we have seen, tending more to rationality than to hadith, 
and in any case he was deemed to have diverged from the path of Shafici, both in 
positive law and legal theory. 99 The most important of Shafici's immediate disciples 
turns out, after all, not to have been so faithful to the teachings of the master. 100 

It was not until Ibn Surayj and the generation of his younger contemporaries 
that the traditionalist-rationalist compromise manifested itself. He, and his disci-
ples, were muf:zaddiths, faqihs, and speculative theologians, without this entailing a 
contradiction in terms. And as such, they were to conceptualize legal theory as a 
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synthesis between rationality and the textual tradition. Ibn Surayj's legal theory, 
we must stress, could have been only the child of its own environment. Aside from 
the proposition that embodied that synthesis, there is little in Shafici's theory that 
survived into the later works. But this synthesis was crucial, and Ibn Surayj as well 
as his followers accredited it to Shafici. This is why Ibn Surayj was considered the 
first true representative and the unequaled champion of the Shaficite school. And 
this is why he was, significantly, referred to as the middle-of-the-roader (salik 
sabil Ibn Surayj, who was an excellent mul:wddith and a moderate mu-
takallim-and who battled the Zahirites to the end of his days-articulated the 
synthesis and paved the way for his students, the likes of Sayrafi and Qaffal, to dis-
course on it and elaborate it in greater detail. 

When these students found their legal theory to coincide with Shafici's bare the-
sis that they began to glorify Shafici as an and as the founder of the disci-
pline. This glorification became increasingly necessary as the other schools, 
especially the Hanafite, as is well known, to advertise their early masters as the 
founders of al-fiqh. 102 But that Shafici's image as the founder of this discipline 
began to grow only from the beginning of the 1Oth century can be illustrated 
clearly in the development of the manaqib genre dedicated to him. 

The first work of manaqib available to us belonged to Abu Hatim al-Razi 
(d. 938). In this work Razi allots a number of chapters to demonstrate Shafici's 
excellent knowledge of subjects upon which the construction of the law depended. 
In one chapter, which consists of about 51 lines, the author discusses Shafici's 
proficient knowledge of what he calls, significantly, al-cilm, by which he 
clearly means al-.fiqh. 103 In these lines, he mentions Shafici's doctrine of con-
sensus (in one line), and he briefly speaks-in 15 lines-of his theory of qiyas. 
The rest of the lines deal with a miscellany of subjects including hadith. Nowhere 
in the entire treatise does Shafici appear as the founder of al-fiqh. It is to be 
noted that Razi's work, in its published form, consists of about 300 pages, each 
containing an average of 8 lines. It is significant that out of an approximate 2,400 
lines, Razi should have devoted only 51 lines to Shafici's Moreover, in this 
chapter there is no reference whatsoever to the Risala. In fact, in the entire work 
the Risala is mentioned only twice, and then in passing. In both cases it is referred 
to, significantly, in the context not of Jaw but rather of [a lab al-f:tadith. 104 

Over a century later, Bayhaqi (d. 1066) wrote another work on Shafici's manliqib. 
A comparison between his and Razi's work is most revealing. In Bayhaqi, Shafici 
is not only a genius of al-.fiqh, but the founder of the discipline, 105 and the Ris-
ala, in its old and new versions, receives a comprehensive treatment, including the 
reasons for its composition. 106 The new Risala is mentioned at least eighteen times, 
and the old three times. In addition to a chapter devoted to Shafici's al-fiqh, 
which Bayhaqi uniquely characterizes as "portentous," 107 there are other chapters 
describing the master's proficiency in the knowledge of hadith, language, 
positive law, and other issues that are constitutive parts of, or relevant to, al-
fiqh. In contrast to Razi's 51 lines, Bayhaqi allocates a staggering 160 pages (out of 
a total of 918) to Shafici as an The image of Shafici as the founder of the dis-
cipline is similarly drawn by al-Fakhr al-Razi (d. 1209) who devotes about 114 
pages of his 525-page treatise to the same issues Bayhaqi had already raised. 108 
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It would be safe to assume that sometime before Bayhaqi-but certainly after 
Abu Hatim al-Razi-Shafici's image as the founder of al-fiqh had become 
firmly established. This intervening period between the two manaqib authors co-
incides, we must note, with the career of Abu Muhammad al-Juw:lyni, the last 
commentator on the Ristila. 109 That Shafici's treatise failed to attract further com-
mentary in the decades and centuries that followed explains the role that Shafici, as 
the founder of the discipline, was required to play in his school. Once this image 
as the founder was irrevocably established, commentaries on his treatise ceased 
forever. In a field where commentaries were the norm, the discontinuity of interest 
in commenting on the Ristila also explains the irrelevance of the work's themes to 
the far more complex and different methodology of al-fiqh. This irrelevance is 
attested to eloquently in the relatively infrequent citation of Shafici's views by 
later theoreticians. 

VI 

To conclude, the history of Shafici's Ristila is connected inextricably with the 
emergence of al-fiqh as an organically structured and independent science. As 
a full-fledged methodology, al-fiqh represents a synthesis of reason and reve-
lation, the former being the means by which the latter is interpreted so that the di-
vinely prescribed law can be known. The constitutive elements of al-fiqh-
epistemology, legal language, the theory of abrogation, transmission of the texts, 
consensus, qiyas, ijtihad, taqlid, and so forth-are organically interconnected and 
interdependent, and the absence of any such element would create an incorrigible 
imbalance in legal methodology. Therefore, al-fiqh as a legal methodology is 
larger than the total sum of its constitutive parts. Our sources strongly indicate that 
this methodology, with all its constitutive parts, did not exist in the 9th century. 
This conclusion is further bolstered by additional evidence to the effect that in this 
century the Risiila was marginal, attracting neither commentaries nor refutations. 

With the advent of the lOth century, al-fiqh works begin to proliferate, and 
simultaneously the Risala succeeds in attracting a number of commentaries and at 
least two refutative dissertations. This simultaneity should by no means be ex-
plained away as coincidental, for such an explanation would ignore blatantly the 
historical sequence of events that led up to the emergence, in the beginning of the 
1Oth century, of al-fiqh as an organically structured discipline. 

Shafici's Ristila as the embodiment of his legal methodology has, in our view, 
gained the distinction of being the first attempt at synthesizing the disciplined ex-
ercise of human reasoning and the complete assimilation of revelation as the basis 
of the law. Because Islamic law and jurisprudence did finally come to accept this 
synthesis, we were led to believe that al-fiqh as we know it began with 
Shafici. But Shafici's synthesis appeared at a time in which only a few were willing 
to embrace it. It would be rather simplistic to think that once Shafici laid down his 
synthesis, which attempted to reconcile the theses of the traditionalists and the ra-
tionalists, it was immediately adopted by the two camps. For Shafici's theory to 
prevail would have required that the two camps abandon their doctrines once and 
for all and join Shafici's ranks. But this did not happen, and evidence in fact points 
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to the contrary: Shafici's synthesis was, and remained for a long time, a minority 
view. The traditionalists rejected his qiyas, and the rationalists were reluctant to 
accept his thesis that revelation is the first and last judge of human affairs. It was 
only towards the end of the 9th century that the two camps drew closer to each 
other, and a synthesis of traditionalism and rationalism was accomplished. With 
the emergence of this synthesis, whose causes and characteristics are yet to be 
studied, the way to al-fiqh was finally paved. And once this science bloomed, 
at the hands of Sayrafi, Qaffal, and their like, the rudimentary synthesis created by 
Shafici a century earlier became relevant and thus was rejuvenated in the form of 
commentaries on the Risiila and by attributing the entire ramifications of the syn-
thesis to Shafici himself. Shafici thus becomes the founder of al-fiqh. 

Our conclusion presents us with two significant implications. First, Shafici's 
achievement must not be carried too far. He advanced or, to put it more accurately, 
proposed an unprecedented synthesis of rationalism and traditionalism, but his 
proposal was not to become relevant until a century later, thanks not to him but to 
such jurists as Ibn Surayj, Sayrafi, and Qaffal whose achievement was the product 
of a combination of circumstances that arose at the end of the 9th century and the 
beginning of the lOth. In other words, Shafici's law and jurisprudence represented 
not the pivotal point of Islamic law, but rather a middle stage between the crude 
beginnings at the outset of the 8th century and the true culmination that took place 
nearly a century after his death. The second implication, which can hardly be over-
emphasized, is the central importance of the 9th century in the history of Islamic 
legal theory. This century, no less than the 8th, determined the direction that Is-
lamic jurisprudence was to take in its future course. 
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11 
B. DA'UD AL-UIIIRI'S 

MANUAL OF JURISPRUDENCE, 
AL-WU$UL ILA MA'RIFAT 

Devin Stewart 

Generic conventions, in legal literature as in court poetry and national 
epics, shape not only texts but also thought itsel( Like language, 
they mould, while at the same time reflecting, institutional and ide-
ological assumptions, boundaries, and commitments. The important 
role played by genre in the transmission of knowledge in the medieval 
Islamic world may be obvious enough from works in the various sci-
ences themselves, but it is also apparent in medieval scholars' theo-
retical statements. Ibn Khaldun, for example, dearly equates the 
genres of scientific works with the sciences or disciplines they describe. 
Sciences, like the works which detail them, are naturally divided into 
specific chapters or sections, and those chapters are divided into 
specific problems or questions. The chapters on ritual purity, prayer, 
alms, marriage, and manumission in compendia of law, or the chap-
ters on the imamate and the attributes of God in theological works 
are not just convenient pegs on which to hang material relevant to 
the study of those fields; they represent the inherent structures of 
those sciences. To master these chapters and questions is to master 
the science. To produce a new genre, Ibn Khaldun explains, is to 
invent a new science, even if its elements formerly existed scattered 
in works belonging to other genres. If learning is an acquired craft, 
it stands to reason that the genres through which learning is acquired 
shape categories and modes of thought. 1 

For the study of Islamic law, legal institutions, and intellectual his-
tory, one of the most important genres is arguably that of U!ill al-

Jiqh, which, perhaps more than any other, seems to embody the 
community of interpretation of Muslim theoretical jurists. It was in 
U!ill al-fiqh manuals devoted to legal theory and methodology that 
many of the great theoretical battles of Islamic legal history were 
fought. There, the sacred epistemology of Islam, or at least the jurists' 

1 Ibn Khaldun, 7he Muqaddimah: An Introduction to History, 2nd ed., 3 vols., trans. 
Franz Rosenthal (Princeton: Princeton University Press, 1967), 1:76-83; 3:284-87. 
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version thereof, was expressed, debated, and hammered out. Fakhr 
al-Din al-Razi (d. 606/ 1209) writes, " ... the most important of sci-
ences for the mujtalzid is that of al-jiqlz; all other sciences are 
unimportant in this regard".2 While one may imagine a cadre of 
jurists, a system of law, and a sophisticated community of legal inter-
pretation existing without the particular genre of al-jiqh-indeed, 
the Rabbinic legal tradition would seem to provide such a coun-
terexample, having by and large produced no genre equivalent to 

al-jiqlt--an understanding of the tradition of al-jiqlz manuals 
is indispensable for an understanding of Islamic legal and intellec-
tual history. Unfortunately, the early history of the genre is shrouded 
in mystery, primarily because so many works from its formative 
period, the eighth, ninth, and tenth centuries, have been lost. The pre-
sent essay contributes .to the investigation of the aljiqh genre in 
this sparsely documented period, focusing on a work by Mul)ammad 
b. Da'ud al-Z:ahiri. 

Abu Bakr Mul)ammad b. Da'ud al-Z:ahiri (255-97 /868-909), lit-
terateur, jurist, and son of the famous founder of the Z:ahiri school 
of law, Da'ud b. Khalaf (d. 270/883), is reported to have 
authored a work entitled al-Wti!ill ilii ma'rijat It is argued here 
that a number of passages preserved in the polemical text Ikhtiliif 
IJ!Ul al-madlziihib ("Tlze Divergence if the Juridical Principles if the Schools 
if Law") by the Fatimid jurist al-Qac;I.I al-Nu'man (d. 363/974) derive 
from this text. Analysis of the passages in question, several of which 
are attributed explicitly to Mul)ammad b. Da'ud, demonstrates that 
al- ilii ma'rifat (" 77ze Path to Knowledge if Jurisprudence") was 
a manual of aljiqh, similar in conception, form, and content to 
extant manuals from later times. Furthermore, this work was not the 
first of its kind, but part of an existing genre with established con-
ventions. The author was deeply engaged in legal theoretical polemics 
over the issues of consensus, legal analogy, isti!zsiin, and ijtihiid, draw-
ing on other authors and responding to opponents, either past or 
contemporary, who had written independent and comprehensive 
works on aljiqlz. 

In a 1984 study, George Makdisi noted that one of the striking 
problems for tl1e student of Islamic jurisprudence is the lapse in time, 

2 Fakhr al-Din al-Razi, 'ibn u,rul al-jiqh, 2 vols. (Beirut: Dar al-kutub 
al-'ilmiyah, 1988), 2:499. 
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as much as two centuries, between the Risalah ("The Epistle") of ai-
Shafl'I (d. 204/820) and the first independent and comprehensive 
works on al-fiqh that are extant.3 This gap, narrowed to some 
extent by the recent publication of fi ("The Chapters, 
On Jurisprudence") by Abu Bakr al-Razr (d. 370/980), al-
Muqaddimah ("The Introduction") by Ibn (d. 398/ 1008), and 
al-Taqrib wa'l-irshiid fi tartfb turuq al-ijtihiid ("The Assistance and Guide, 
Providing an Orderly Arrangement of the Methods of Legal Investigation") by 
al-Baqillanr (d. 403/1013),4 remains an obstacle to scholarship, par-
ticularly since the ninth and tenth centuries, a period of tremendous 
intellectual ferment, witnessed many developments crucial for the 
subsequent history of Islamic law, legal theory, and the transmission 
of knowledge, not the least of which were the formation of the legal 
madhhabs and the collective professionalization of the jurists. To 
remedy this situat.ion, Makdisi's study presents lwo medieval lisls of 
independent al-fiqh manuals and commentaries on al-Shafi'I's 
Risalah, one derived from al-Subkl_,s (d. 700/1371) commentary on the 

("The Epitome") oflbn al-I:lajib (d. 646/1249) and the other 
from Badr al-Drn al-Zarkashr's (d. 794/1392) al-fiqh work al-

("The Surrounding Sea"). Each reports four commentaries 
of the Risiilah. Al-Subkl's list gives in addition 2B works on al-
fiqh, not counting the Risalah itself; al-Zarkashi's list gives 34.5 These 
lists do not entirely demonstrate that the al-fiqh genre reaches 
back in an unbroken tradition direcdy to al-Shafi'I's work. In each 
list, the first commentary on al-Risalah to appear is that of 
who died in 330/942, well 'over a century after al-Shafi'I wrote the 
Risalah. The first al-fiqh work mentioned by al-Subkr is al- Taqrib 
wa'l-irshiid by al-Baqillani (d. 403/10 130). In al-Zarkashl's list, one 
may discount the work Kitiib al-qiyiis ("The Book on Legal Analogy") 

3 George Makdisi, "The Juridical Theology of al-Shafi'r: Origins and Significance 
of al-Fiqh", Studia Islamica 59 (1984):5-47, here p. 13. 

4 See fi al-u,riil, 4 vols., ed. 'Ujayl Jishim al-Nashmr (Kuwait: 
Wizarat al-awqaf wa'l-shu'iin al-islamfyah, 1994); Ibn al-Muqaddimah fi 
al-u,riil, ed. Mul;lammad b. al-J::lusayn al-Sulaymanf (Beirut: Dar al-gharb al-islamf, 
1996); al-Baqillanf, al-Taqrfb wa'l-irshiid al-,aghfr, 3 vols., ed. 'Abd al-J::lamfd b. 'All 
Abu Zunayd (Beirut: Mu'assasat al-risalah, 1993). Also publised is an abridgement 
of the Taqrfb, Imam al-J::laramayn al-Juwaynf, Kitiib al- fi u,rfll al-.fiqlz, 3 vols., 
ed. 'Abd Allah Jawlam al-Nibalf and Shubbayr Al;lmad a!-'Amrf (Mecca: Maktabat 
dar al-baz, 1996). The works of and al-Baqillanf are incomplete, lacking 
substantial sections, most regrettably the introductions. 

5 Maksidi, 'Juridical Theology", 30-32. 
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attributed to al-Muzanf (d. 264/878) since its title suggests that it is. 
devoted to only one constituent element of the science of al-fiqh. 
The earliest comprehensive works included would then be Kitiib al-
i'dhiir wa'l-indhiir ("The Book of Excuse and Warning'') by Ibn Surayj 
(d. 306/918) and al-Dalii'il wa'l-a'liim ("The Book of Indications and SignS') 
by al-Sayrafi.6 Even in combination, the two lists do not show the 
abundant production of al-fiqh works in the ninth and tenth 
centuries. 

W ael Hallaq has recently critiqued the received wisdom that al-
Shafi'f founded the science of al-fiqh with the Risiilah, stressing 
the break between that work and the earliest known works of 
al-fiqh. Drawing on biographical and bibliographical sources, Hallaq 
presents a list of al-fiqh works demonstrating the proliferation of 
such works in the tenth century. The same, he claims, cannot be 
said for the ninth century. According to him, the earliest works in 
the genre were composed by Shafi'f students of Ibn Surayj, such as 
Ibn I:laykawayh (d. 318/930), al-Sayrafi (d. 330/942), Ibn 
(d. 335/946-47), al-Qaffiil al-Shashf (d. 336/948), Abu Is}:laq Ibrahfm 
al-Marwazf (d. 340/951 ), and Abu Bakr al-Farisf (fl. ca. 350/960). 7 

Reinhart also assigns Ibn Surayj a pivotal role in the development 
of al-fiqh, reporting that he wrote a work on "Principles and 
Derivations" wa'lforil').8 The present author compiled a list 
of al-fiqh works up to and including those of al-Qa<;lf 'Abd al-
Jabbar (d. 415/1025). This catalogue includes a number of early 
texts which Hallaq dismisses or overlooks, such as works attributed 
to al-Karabfsf (d. 848/962-63), al-Qa<;lf Isma'fl b. Is}:laq b. I:Iammad 
al-Azdf (d. 282/895), and Ibn Surayj himself, but still does not show 
the extensive production of al-fiqh manuals in the ninth century.9 

Related to the question of the temporal gap between later works 
on jurisprudence and the Risiilah is tl1at of the relationship, in terms 

6 Ibn al-Nadfm gives this title as al-Bayiinfi dalii'il al-a'liim 'alii UJUl al-a{1kiim ("The 
&planation, On the Signs' Indications qf the Principles qf Legal Rulings"). b. 
Isl)aq al-Nadfm, al-Fihrist, ed. Rit;la Tajaddud (Tehran: Dar al-masfrah, 1988), 267. 

7 Wael B. Hallaq, "Was al-Shafi'f tl1e Master Architect oflslamicjurisprudence?", 
l]JHES 25 (1993): 587-605; idem, A History qf Islamic Legal Theori£s: An Introduction to 
Swmf UJiil alftqh (Cambridge: Cambridge University Press, 1997), 30-35. 

8 A. Kevin Reinhart, BifOre Revelation· The Boundaries qf Muslim Moral Thought (Albany: 
State University of New York Press, 1995), 14-15. 

9 Devin J. Stewart, Islamic Legal Orthodo>;Y: T wewer Shiite Responses to the Sunni Legal 
(Salt lake City: Utah University Press, 1998), 33-36. 
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of form, content, and intellectual pedigree, between them. Makdisi 
notes a significant shift in the content of jurisprudential works which 
he attributes to the introduction of theological topics on the part of 
Mu'tazili theologians in the course of the ninth and tenth centuries. 
Questions such as the relationship of reason to revelation, the inher-
ent permissibility or prohibition of acts, the legal status of acts before 
revelation became standard elements of the genre by the time al-
Qaqi 'Abd al-Jabbar (d. 415/1 0250) composed his work al-'Umad. 10 

Nevertheless, Makdisi views the Risiilah as indeed an U!ill al-jiqh work, 
the first of its kind. Hallaq holds, on the contrary, that the Risiilah 
differs radically from later works of U!ill al-jiqh in content. He sees 
that it focuses primarily on hadith and emphasizes the role of Prophetic 
traditions in the derivation of the law. 11 In a painstaking study, Lowry 
has shown that the Risiilah's organizing principle is quite different 
from that evident in later al-jiqh works. It is essentially a dis-
cussion of hermeneutics describing various possible types of interac-
tion between scriptural texts from the Koran and hadith. Furthermore, 
it does not uphold the theory of four sources-the idea that the law 
derives from or is based on the Koran, Sunnah of the Prophet, con-
sensus, and legal analogy or y"tihiid--that became widespread in later 
jurisprudence and which later scholarship, both in Islamic jurispru-
dence and in the Orientalist tradition, have attributed consistently 
to al-Shafi'f. 12 

Studies to date on the history of Islamic law thus leave two fun-
damental questions concerning al-jiqh unanswered. It is still not 
clear when the genre began or how al-Shafi'l's work is related to 
subsequent treatments of Islamic jurisprudence. This being the case, 
modern scholars have some tools for the investigation of al-jiqh 
in its early stages. Biographical and bibliographical sources are cer-
tainly useful, though they present a number of problems of inter-
pretation. It is often difficult or impossible to tell from the title of 
a work whether it indeed belonged to the U!Ul al-jiqh genre. The 
term does not always appear in the titles of such works, espe-
cially if the title cited is a truncated version of the original. Moreover, 

10 Makdisi, ':Juridical Theology", 16. 
11 Hallaq, "Shafi'i", 592. 
12 Joseph E. Lowry, 7he Legal-77zeoretical Content qf the Risala qf Mul}ammad B. ld1i1 

al-Shii.ji'I, Ph.D. dissertation, University of Pennsylvanian, 1999; idem, "Does Shafi'i 
Have a Theory of 'Four Sources' of Law?" in this volume. 
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the term itself was used for a variety of meanings in a number 
of fields and does not necessarily indicate a work on jurisprudence. 
It may refer to questions of theological dogma, principal questions 
concerning the points of law, 13 principal questions in other sciences, 
or other dictated texts. Nevertheless, the continued and assiduous 
investigation of biographical and bibliographical sources such as the 
Fihrist of Ibn al-Nadfm (fl. 377 /987) remains valuable. Another fruit-
ful method of investigation involves culling citations from later works, 
primarily those in the al-jiqh genre. This has served with rela-
tive success in one modem scholar's collection of the opinions on 
jurisprudence of Abu al-I:Iasan al-Karkhf (d. 340/952), the famous 
I:Ianan professor. 14 Using these methods, this essay identifies several 
early manuals of jurisprudence and argues that the genre of al-
fiqh was well established already before the tenth century. 

Before proceeding, it is necessary to define the genre under con-
sideration. A bona fide al-jiqh work is one that aims to present 
and explain a complete, finite, and ordered collection of "roots" or 
"sources" from which all legal assessments-an infinite number-
may be derived. Most later aljiqh works, in their form and the-
oretical apparatus, owe a recognizable debt to this concept, which 
sets such works as the of or the Taqrib of al-Baqillanf 
apart from al-Shafi'f's Risiilah. The Risiilah may be seen as an 
aljiqh work in the sense that it aims to provide a comprehensive 
method for the derivation of rulings for all possible future cases. 
Nevertheless, it does not contain the features characteristic of later 

aljiqh works, nor can it likely have served as a model for them, 
since its organization is decidedly not based on an ordered list of 

The concept of a complete, finite, and ordered list of the roots 
of the law, however, existed already in the early ninth century, per-
haps even during al-Shafi'1's day. Abu 'Ubayd al-Qasim b. Sallam 
(d. 224/838-39), an early jurist who served as judge in Tarsus, made 
the following statement concerning legal methodology: 

The sources of legal rulings (u,sftl al-a}:tkiim) which a judge cannot trans-
gress to adopt others are: the Book, the Sunnah, and what the lead-
ing jurists and righteous ancestors have ruled on the basis of consensus 

13 Makdisi, 'Juridical Theology", 7-9; Hallaq, "Shafi'f", 588-90. 
14 Abu al-J:Iasan al-Karkhf, al-Aqwiil ed. J:Iusayn Khalaf al-Juburf (N.p.: 

J:I.Kh. al-juburf, 1989). 
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and ijtihiid. There is no fourth category. Jjtihiid in our view only refers 
to selection from these opinions if they differ or contradict one another 
by careful consideration and assiduous pursuit of what is closest to rec-
titude and correctness .... 15 

Abu 'Ubayd uses the term IJ!Ul al-a/:zkiim "the sources of legal rul-
ings" here as an equivalent of IJ!Ul al-jiqh, in the same way it would 
be used in the later genre. He conceives of the as a finite, count-
able collection of principles or sources from which all legal assess-
ments may be derived. What is more, his remarks imply criticism 
of similar lists, proposed by other legal theorists, where ijtihiid cer-
tainly, and possibly consensus as well, appeared as independent prin-
ciples. This concept, absent in al-Shafi'l's Risiilah and at the heart 
of the IJ!Ul al-jiqh genre, had become important by the early ninth 
century. 

A second crucial feature of the al-jiqh genre is the use of the 
term u:;ul itself, with the particular sense of basic sources or princi-
ples on which further elaboration of the law is based. Here again, 
al-Shafi'l's Risiilah stands apart, for it neither bears the term in its 
title nor uses it as such in the text. Bibliographic information avail-
able shows that the term u:;ul "roots, principles" became popular in 
book titles in a number of fields in the ninth and tenth centuries. 
The terms IJ!Ul al-jiqh or u:;ul al-a/:tkiim belong to this general trend, 
as does the term u:;ul al-dzn, referring to theology. The term u:;ul 
here refers to principles on the basis of which the further conclusions 
of the science may be elaborated. A Kitiib al-dzn is attributed to 
the Mu'tazil1 Abu Musa 'Isa b. al-Mirdar (d. 226/840-41), 
reputed to have been the first to spread Mu'tazil1 teachings in 
Baghdad. 16 Ibn Khallad (fl. 4th/1Oth c.) also wrote a work 
on dogmatic theology entitled Kitiib al-u:;ulY Abu Marwan 'Abd al-
Malik b. J:Iablb al-Sulam1 al-Mirdasi" al-Ilb1r1 al-Qurtubl (d. 238/853 
or 239/854) supposedly wrote Kitiib u:;ul al-jarii,ir.j, on inheritance law. 18 

Another work with an analogous title is al-na/:zw by Abu Bakr 
Mul).ammad Ibn al-Sarraj (d. 316/928). 19 These two fundamental 

15 Al-Qj.qi al-Nu'man, Iklztiliif U!fil al-madhiihib, 212. 
16 Ibn al-Nadfm, al-Fihrist, ed. Tajaddud, 206-7. 
17 Ibn al-Nadfm, al-Fihrist, ed. Tajaddud, 222. 
18 Brockelmann, GAL, GI:l56. 
19 The tide is given thus in Abu Bakr b. al-J:Iasan al-Zabfdf al-

Andalusf, T abaqiit al-na./.lwfyln wa'l-lughawfyfn, ed. Abu al-Fa<;ll Ibrahim 
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conditions for the existence of the al-jiqh genre, the concept of 
a finite, ordered set of sources of the law and the use of the term 

to denote the fundamental principles of a science, had both been 
met by the early ninth century. 

If the sources provide nothing more than a title, it is difficult to 
make a strong case for the existence of the al-jiqh genre, but in 
some cases, they preserve more substantial hints of early works which 
have now been lost. These are sufficient to dispel any doubts that 
the works in question were manuals of al-jiqh of the type familiar 
from later extant works. The earliest of these that has come to light 
so far is the description of a work on jurisprudence by 'Amr b. Ba}:lr 
al:Ja}:li?: (d. 255/869). The work is often referred to as Kitiib al-fotyii 
("The Book qf Legal Responsa"), but citations in other sources give the 
title Kitiib al-fotyii ("The Book qf the Principles qf Legal Responsa"). 20 

Al:Ja}:li?: himself describes the work in Kitiib al-l;ayawiin as follows: 
kitiibf fi al-qawl fi al-fotyii wa'l-al;kiim ("My book discussing the 
principles of legal responsa and legal rulings"). 21 In an extant letter, 
he presents the work as a gift to the Mu'tazilr chief judge of Baghdad, 
A}:lmad b. Abr Du'ad al-Iyadr (d. 240/854).22 It is clear from the 
letter that Ibn Abr Du'ad was serving as judge when al:Ja}:li?: sent 
him the book, which must have been written before 233/848, because 
Kitiib al-{zayawiin, where he mentions the work, dates to that year. 

Pellat discussed letter to Ibn Abr Du'ad in the Gibb 
Festschrift, expressing regret tl1at so little is known about the legal 
scholarship of a thinker who wrote so brilliantly in other fields. He 

(Cairo: Dar al-ma'arif, 1984), 112. Ibn al-Nad!m gives the work the title Kitiib al-
u,ul al-kabfr and reports another work entitled Kitiib jumal al-Filzrist, ed. 
Tajaddud, 68. 

20 It is cited as such in Abii al-I:lusayn Sharfz al-'Urnad, 2 vols., ed. 'Abd 
al-l:lamld b. 'All Abu Zunayd (Medina: Maktabat al-'uliim wa'l-l:ukam, 1989), 2:6. 
I thank Aron Zysow for pointing out that tl1e work published as al-'Umad is 
actually tl1e Mzgzf of the Zaydi Imam al-Natiq bi'l-l:laqq (d. 424/1 033), edited from 
MS Vat. arab. 1100. See Wi1ferd Madelung, Der Imam al-Qg.sim ibn Ibriihfm und di 
Glaubenslehre der :(,aiditm (Berlin: Walter de Gruyter, 1965), 179-80. 

21 'Amr b. Bal)r Kitiib al-{zayawiin, 7 vols. (Cairo: al-Matba'ah al-I:Jamfdlyah 
1905-7), 1 :9. 

22 al-Rasii'il, 4 vols., ed. 'Abd al-Salam Harlin (Beirut: Dar 
al-jf1, 1991), 1:309-19. Ibn Abr Du'ad was appointed chief judge in Baghdad in 
218/833 by the Abbasid Caliph (218-27/833-42) and remained in this 
position, with his son Abu al-Walrd Mui:Jammad as deputy, until they were both 
dismissed by al-Mutawakkil (232-47/847-61) in 237/851-52. On Ibn Abr Du'ad, 
see K. V. Zettersteen and Ch. Pellat, "AI:Jmad b. Abr Du'ad", EJ2, 1:271. On al-

see Ch. Pellat, EJ2, 2:385-87. 
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wrote, "Ce qui importe en effet c'est !'existence meme de ce Kitiib 
al-Futyii, sorte d'avant-projet de codification de la shan<a et non sim-
ple traite d'ikhtiliif comme tant d'autres. ll est regrettable qu'on ne 
puisse en dire davantage sur les aptitudes juridiques d'un homme 
qui a brille dans tant d'autres domaines et sur les resultats, sans 
doute ephemeres, de ses efforts en vue de faire reduire par les 
'autorites competentes' des divergences qui heurtaient sa raison et 
son sens de la justice". 23 Pellat's description suggests to the reader 
that work is a compendium of fiqh, describing the points of 
law. Certainly that is what a codification of the shan<ah would con-
jure up in the minds of most scholars. Pellat does not describe the 
work as treating al-jiqh per se, and does not connect it with the 
tradition of al-jiqh manuals. 

Like Pellat's discussion, van Ess' study of Kitiib 
does not identify it explicitly as a work on al-jiqh. Van Ess, who 
collected and assembled passages quoted in later extant works, was 
particularly interested in the citations work preserved from 
al-NaHam (d. 221 /836) and notes that the medieval authors seem 
to have been interested the work mainly for that reason as well. Van 
Ess argues that the extant citations come from a work of al-NaHam 
entitled Kitiib al-nakth ("The Book qf the Breach") and that they provide, 
not a reconstruction of the work, but a basic idea of its structure 
and intent. Kitiib al-nakth apparently aimed to refute the validity of 
consensus as a legal argument. In the course of his presentation, ai-
NaHam demonstrates the defects of the Prophet's Companions, and 
most of the extant citations have to do with these defects. It is not 
surprising, therefore, that Shiite authors such as al-Shaykh al-Mufid 
(d. 413/1022) and al-Sharff al-Murtac;la (d. 436/1044) paid a great 
deal of attention to the work, or at least to the parts which 
had transmitted. 24 They were of course concerned to impugn the 
character of Companions such as the first three Caliphs: Abu Bakr, 
'Umar, and 'Uthman. 

23 Charles Pellat, "A Propos du Kitiib al-Futyii de pp. 538-46 in Arabic 
and Islamic Studies in Honor qf Hamilton A. R. Gibb, ed. George Makdisi (Leiden: Brill, 
1965), 540-41. 

24 Josef van Ess, Das Kitiib al-nakt des Nau,iim und seine Rez;eption im Kitiib al-Futyii 
des Giibit-: Eine Sammlung der Fragmente mit Vbersetz;ung und Kommentar (Gottingen: 
Vandenhoeck & Reprecht, 1971). See also idem, pp. 170-201 in Festschriji Spies: Der 
Orient in der Forschun.g (Wiesbaden: Otto Harrassowitz, 1967). 
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Kitiib al-nakth apparently treated a single topic in jurisprudence, 
consensus, supporting the opinion that consensus is not in general a 
valid source of law. It was not, therefore, a discussion of jurispru-
dence as a whole, a comprehensive exposition of al-jiqh. The 
work of al-Jal).i?, however, may indeed have been a comprehensive 
work on jurisprudence that cited the material from Kitiib al-nakth 
under the heading of consensus, but presumably included as well the 
other topics dealt with in typical works of jurisprudence as we know 
them from the following centuries: the language of the Koran and 
the Sunnah, qryiis, ijtihiid, and so forth. The picture we get of the 
original work has obviously been skewed by a number of factors 
which are difficult to gauge. Transmitters seem concerned with pre-
serving the statements of al-NaHam much more than those of his 
pupil, al-Jal).i?. The fact that the main transmitters were Shiite the-
ologians writing in particular polemical contexts also played a role 
in skewing the contents. 

It is clear, though, that the work was not devoted to fiqh, the 
points of law. The fact that it is cited as Kitiib al-:fotyii in later works 
should not mislead us. This is merely an abbreviation of Kitiib 
al-:fotyii, as is evident from al-jal).i?' own use of the title al-Jutyii 
wa'l-a/Jkiim. The larger topic dealt with in al-NaHam's work, which 
was cited in extenso in Kitiib al-:fotyii, is consensus, and not merely 
the defects of the Companions, which one might expect to find in 
a theological work on the Imamate. Consensus would not have been 
given such a prominent place, if any, in a work on the points of 
law. This is corroborated by al-Jal).i?' description of the work in his 
letter. He refers to it as a comprehensive study of "the principles of 
issuing legal opinions" al-:fotyii) over which scholars have differed.25 

His statement clearly distinguishes "roots; principles" from .forilc 
"branches, particulars", placing the latter in parallel with a/Jkiim "rul-
ings, assessments" and identifYing the substance of the work as lying 
within the former category. 

Citations preserved in later works on jurisprudence corroborate 
the assessment that al-jal).i?' work treats al-jiqh in particular. The 
Zayd1 jurist and Imam Abu Talib Yal).ya b. al-I:Iusayn, known as 
al-Natiq bi'l-l:Iaqq (d. 424/ I 033) cites in al-Mzgz'i (published as Abu 
l:Iusayn at-<Umad) the work of The passage 

25 Pellat, "A Propos du Kitiib al-Futyii", 542-44. 
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reads, "Among the rejectors of legal analogy who profess this opin-
ion is al-NaHam, because al.Jalfi? related from him in al-futyii 
that he said, 'Legal rulings can only be established by a scriptural 
text or by causes which a scriptural text provides', and a group of 
Zahirfs, such as al-Nahrabanf, al-Qashanf, and al-Maghribf".26 This 
text is significant because it treats neither the defects of the Com-
panions, nor the general topic of the validity of consensus, but rather 
the validity of analogical reasoning as a source for the law. Kitiib 

alfotyii wa'l-a/:lkiim thus included a significant discussion of qjyiis, 
and al.Jal:ll? cited al-Na??am in this discussion as well. Al-Mujzi also 
cites Naqrj alfotyii, by the Mu'tazilf theologian and J:Ianafi jurist Abu 
'Abd Allah (d. 367 /977-78), known as "al.Ju'l". While this 
title as well might imply that the work deals with the points of law, 
it is clearly an abbreviation of Naqrj alfotyii: the work is a refu-
tation of al.Jiil:ll?' Kitiib alfotyii wa'l-abkiim. The topics dealt with 
in these passages are qjylis and ijtihlid. 27 Another anecdote reports 
that when the I:Iamdanid ruler Sayf al-Dawlah had sent a question 
on ijtihad to the famous I:lanafi jurist Abu al-I:lasan al-Karkhf, al-
Karkhf had his student Abu 'Abd Allah answer it. Abu 'Abd Allah 
later incorporated the answer into both his manual of alfzqh and 
Naqrj alfotyli.. 28 In all likelihood, Abu 'Abd Allah would have included 
a discussion of y"tihli.d in the refutation only if the original work had 
treated this topic. Al.Jal?.i?' Kitiib alfotyli wa'l-a/Jklim must there-
fore have treated alfzqh, including, at the very least, sections on 
consensus, legal analogy, and ijtihlid. 

Another ninth-century legal theorist, Da'ud b. 'Ali b. Khalaf al-
(d. 270/884), the founder of the Zahiri madhhab, probably 

wrote a comprehensive manual of alfzqh, despite the fact that 
his Kitlib probably dealt with the principal questions of fiqlz 
and not alfzqh per se.29 In the Fihrist, Ibn al-Nadfm copied a 
catalogue of Da'ud's works from a fascicle written in an old hand 
by a certain Mal).mud al-Marwazf, who, he guesses, was an earlier 
Zahirf scholar, perhaps contemporary with Da'i1d himself. This cat-
alogue includes 146 titles, of which the first 118 appear to belong 

26 Al-Natiq, al-Mzgi}: al-'Umad, 2:6. 
27 Al-Natiq, al-Mujzf: al-'Umad, I :298-99, 2:6. 
28 Al-Q;ic;l! 'Abd al-Jabbar, Farjl al-i'tiziil, in collection Farjl al-i'tiziil wa-!abaqiit al-

Mu'tazilah, ed. Fu'ad Sayyid (Tunis: al-Dar al-tilnislyah li'l-nashr, 1974), 326. 
29 Ibn al-Nadi:m, al-Fihrist, 27!. 
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to a huge work on the points of law, following the standard chap-
ter headings of fiqh compendia. That they refer to the chapters of 
one work is not surprising, for the term kitiib ("book") often refers 
to a chapter in a larger work, though it can also designate a sub-
stantial independent work, a short treatise, or a letter. Indeed, it was 
quite common to label the chapters ofjiqh works "books", as evident 
from published fiqh works and from other entries in Ibn al-Nadfm's 
Fihrist where he lists as "books" the many individual chapters of 
larger works.3° For example, referring to b. I:Iasan al-
Shaybanf (d. 189/805), Ibn al-Nadrm remarks, "Mu}:tammad authored 
a book (kitiib) known as The Book if Pilgrimage (Kitiib al-(zqjj), which 
contains many chapters (kutub)". 31 To the Shafi'f jurist Mu}:tammad 
b. al-J:Iusayn al-Ajurrf (d. 360/970) he attributes The Book if Advice 
(Kitiib al-naJfiJ.ah), which contains a number of chapters (kutub) on the 
points oflaw".32 He reports that al-TaJ:tawf's (d. 321/933) unfinished 
Kitiib al-ikhtiliij bayn al-.foqalzii' ("The Book if Disagreement among the Jurists") 
contained eighty chapters (kutub). 33 Da'ud's fiqh work must have been 
very large indeed, for some of the individual chapters are reported 
as comprising 300, 400, 600, or 1,000 folios. 34 For this reason, appar-
ently, al-Tabarf referred to Da'ud as dhu al-asfor "the man of many 
tomes" or "the bearer of books" in a treatise directed against him. 35 

As Hallaq notes, Ibn al-Nadfm attributes another work to the later 
Z:ahiri scholar Ibn Raqqf (fl. 4th/1Oth c.), stating that it contains 
one hundred chapters and follows the organization of al-U,sul, so that 
it is not necessary for him to list here all the chapter headings. 36 

This suggests that the long list of "books" at the beginning of al-
Marwazf's catalogue of Da'ud's works is indeed an index of the Kitiib 

Ibn al-Nadim had mentioned just aboveY 

30 See, for example, the entries on Mui).ammad b. Mas'iid al-'Ayyashf, Abu Yiisuf, 
and Mui).ammad b. al-J:lasan al-Shaybanf: Ibn al-Nadfm, al-Fihrist, 244-46, 256-5 7, 
257-58. 

31 Ibid., 258. 
32 Ibid., 268. 
33 Ibid., 260. 
34 These indications of length might, however, be referring not simply to the 

immediately preceding titles but to the series of (chapter) titles preceding them. The 
phrase dhii 'l-asfor may be interpreted as a reference to Q 62:5, which compares 
Jewish scholars who transmit the Torah to a donkey bearing books (ka-mi/Jzli 'l-}.zimiiri 
yalpnalu asforan). In other words, al-Tabarf is calling Da'iid a donkey, accusing him 
of transmitting loads of religious writings without understanding them. 

35 Yaqiit al-J:lamawf, JvfuJam al-buldiin, 18:78. 
36 Ibn al-Nadfm, al-Fihrist, 273. 
37 Hallaq, "Shafi'i", 589-90. 
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This does not prove, however, that Da'ud did not write on 
al-jiqh. Another series of "book" titles included in al-Marwazl's cat-
alogue bears a strong resemblance to the chapter headings of a man-
ual of al-jiqh. It seems probable that here, as in the case of the 
fiqh titles, the catalogue is presenting the chapter titles of a compre-
hensive, systematic work on jurisprudence. The work seems to be 
organized in the following manner: 

1. Chapter on Consensus. 
2. Chapter Demonstrating the Invalidity of the Blind Adoption of 

Opinions (taq!Id). 
3. Chapter Demonstrating the Invalidity of Legal Analogy. 
4. Chapter on Unitary Traditions. 
5. Chapter on Traditions which Provide Certainty. 
6. Chapter on Incontrovertible Proof. 
7. Chapter on Specific and General Scriptural Texts. 
8. Chapter on Explained and Ambiguous Scriptural Texts. 38 

Taken as a whole, this list includes the main topics covered by extant 
al-ji.qh works from later centuries. This, together with the fact 

that the titles appear contiguously, suggests that they belong to a 
single work. The order may seem somewhat odd in comparison with 
that of later texts, which usually begin with the issues of legal lan-
guage that appear at the end here. This might be the case since 
Da'ud had a particularly strong polemic concern with the issues of 
consensus, taqlid, and legal analogy, and therefore placed them first 
in the book, while relegating other, less controversial topics to the 
end. The topics which appear to be missing, if one judges from the 
contents of later works in the genre, are abrogation and divine com-
mands and prohibitions. The latter might be subsumed under the 
chapter entitled "Incontrovertible Proof", but it is difficult to tell 
what the intended meaning of "proof" (lpi}ah) is here. This chapter 
could be an epistemological discussion of the establishment of legal 
knowledge, in which case one would expect Da'ud to uphold the 
need for certainty in the law and to reject the proposition that spec-
ulation can lead to the truth. Perhaps most probable is that 
this chapter attempts to define and describe the limited set of hadith 
reports which can be taken as incontrovertible prooftexts. The well-
known Mu'tazil1 theologian Abu al-Hudhayl Mul).ammad b. al-'Abd1 
(d. 235/849-50) wrote a work with the same title, Kitab al-bujjah, in 

38 Ibn al-Nadrm, al-Fihrist, 272. 
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which he argued that only twenty hadiths could be considered incon-
trovertible proofs; other scholars, including Ibn Suraxj, argued that 
the number of such hadiths was without limit.39 Goldziher guessed 
that some of the titles attributed to Da'ud belonged to pamphlets 
written in response to specific l:lanafi treatises such as Kitiib ithbiit 
al-qiyiis and Kitiib ijtihiid al-ray by the jurist 'Isa b. Aban (d. 221/ 
835-36).40 While Da'ud's titles do imply a response to existing scholar-
ship, it seems more likely that they represent chapters within a work 
on al-jiqlz which responds to other works with similar chapter 
headings. Further research may corroborate this tentative identification 
of an early manual of al-jiqh. 

The famous historian and jurist Abu Ja'far Mu}:tammad b. Jar1r 
al-Tabar1 (d. 310/923) wrote four works which conceivably treated 

al-jiqh. One of these, entitled al-Adar fi al-Tabari never 
completed, and the text reporting the title seems corrupt, the mean-
ing of the word iidar not being at all dearY Another work is enti-
tled al-Mujazfi but the fact that it was prefaced by a discussion 
of ethics (akhliiq)42 suggests that it might not have focused on jurispru-
dence. It is clear, though, that two works by al-Tabari treated U!ill 
al-jiqlz. One of these was a treatise al-Tabari prefaced to Ikhtiliif al-
'ulamii' (also known as Ikhtiliif alfoqahii'). A short passage describing 
its contents has been preserved in Yaqut's lrshiid: "He had made for 
the Kitiib al-ikhtiliif a treatise which he had prefaced to the book but 
then removed. In it, he discussed general consensus and traditions 
originating with single authorities of recognized probity, additions 
not in Latif, as well as traditions whose chains of authority do not 
go all the way back to the Prophet (mariis'il) and abrogating and 
abrogated scriptural texts (al-niisikh wa'l-mansukh)".43 Another was a 

39 Al-Qaqf 'Abd al:J abbar, Farjl al-{tiz;iil, 301. 
40 Ignaz Goldziher, Die .;{.iihiriten, Ihr Lehrsystem und ihre Geshichte (Hildesheim: Georg 

Olms, 1967), 35. Hallaq endorses this assessment in "Shafi'f", 589, though he 
acknowledges that Da'ild represents something of an exception to the statement 
that the ninth century produced no works on ueul alfiqh. 

41 Franz Rosenthal, trans. and annot., The History of a[-Tabari, vol. I· General Intro-
duction and From the Creation to the Flood (Albany: State University of New York Press, 
1989), 85. 

42 Franz Rosenthal, General Introduction, 113-1 7. 
43 Yaqilt al-l:lamawf, Mu'jam al-udabii', 20 vols. (Beirut: Dar il;tya' al-turath al-

'arabr, 1988), 18:73; Franz Rosenthal, General Introduction, 101-4, with slight modifications 
of the translation. 
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treatise prefaced to the legal work Latif al-qawl fi sharii,i' al-
isliim with the separate title al-Bayiin 'an This treatise 
is cited in al-Tabarr's Exegesis, which shows that it treated general 
and particular scriptural texts, abrogating and abrogated scriptural 
texts, commands and prohibitions, and possibly consensus and legal 
analogy.44 Another anecdote preserved in Yaqut's Irshiid shows that 
both works treated the topic of consensus.45 Another passage gxves 
a more detailed list of the topics included in the work: 

l. Consensus 
2. Traditions Transmitted by Single Authorities. 
3. Traditions whose Chains of Authority do not Reach the Prophet. 
4. Abrogating and Abrogated Texts on Legal Rulings. 
5. Ambiguous and Clarified Traditions. 
6. Commands and Prohibitions. 
7. The Acts of the Mcsscngcr4r, 

8. Particular and General Scriptural Texts. 
9. Ijtihiid. 

10. The Invalidity of Juristic Preference (Isti/:lsiin)Y 

This work, al-Bayiin 'an was a manual of al-jiqh as 
sophisticated and comprehensive as many of the extant works from 
later centuries. Moreover, it was one of al-Tabari's earlier works, 
written before his other work on al-jiqh, the treatise prefaced to 
Ikhtiliij al-'ulamii,. In addition, the fact that it is cited frequently in 
the Tajsfr, which he began ca. 270/883-84, suggests that al-Tabari" 
probably wrote it many years before the turn of the tenth century. 
Rosenthal's chronology dates it to between 255/869 and 270/883-84, 
before the composition of the T aft'ir, Ikhtiliij, and T ahdh'ib. 48 

Further investigation draws attention to the existence of another 
early work on jurisprudence which scholarship to date has over-
looked: at- ilii ma'rijat by Mu}:!.ammad b. Da'ud 
Abu Bakr Mu}:!.ammad b. Da'iid b. 'Ali" was the son of the famous 

44 Franz Rosenthal, General Introduction, 113-1 7. 
45 Cited in Franz Rosenthal, General Introduction, 102-3. 
46 The text has af'iil al-rusul "acts of the Messengers", perhaps for an original al-

rasiil "acts of the Messenger (Mu}:!.ammad)", the rubric which commonly appears 
in later works of jurisprudence. 

47 Yaqut, Mu'jam al-udabii', 18:74. 
48 Rosenthal, General Introduction, 153. As Rosenthal points out, this dating is only 

tentative, since al-Tabarf worked on many of his books for a number of years, so 
that one cannot fix their dates precisely. 
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jurist Da'iid b. 'Ali b. Khalaf, the founder of the Zahiri madhhab. 
Da'ud, the father, was born in Kufa in 202/818 but settled as a 
young man in Baghdad, where he lived and taught until his death 
in 270/883-84. Ibn Da'iid was born in 255/868 in Baghdad.49 There, 
under the grammarian Niftawayh (d. 323/935), he became accom-
plished in grammar, lexicography, and the literary arts. While still 
a youth, he wrote one of the first known Arabic works on the the-
ory of love, Kitiib · al-zahrah, which is extant though incomplete. His 
works on law, none of which has survived intact, date from later in 
his career. According to al-Mas'iidi (d. ca. 345/956), he was an 
exceptional jurist. He took over teaching in his father's circle upon 
the latter's death in 270/884, despite his mere fifteen years of age. 
Like the famous minister and patron Ibn 'Abbad (d. 385/995) 
a century later, Ibn Da'ud was renowned for his infatuation with 
sqf, which he used in everyday speech. Anecdotes depict him deliv-
ering fotwiis, utterly incomprehensible to his lay petitioners, in saf. 
He is also famous for his lively and witty debates with Ibn Surayj, 
the great Shafi'i jurist. According to Massignon, both Ibn Da'iid and 
Ibn Surayj became assessors or advisors to the chief judge of the 
western section of Baghdad, the Malik! Abu 'Umar al-I:Iammadi 
(d. 320/932), who had been appointed deputy to his father Yusuf 
b. Ya'qiib al-I:lammadi (d. 297 /909-10). Ibn Da'iid is also famous 
for condemning al-I:lallaj as a heretic in afatwii delivered ca. 288/901. 
He died on 9 Rama<;lan 297/22 May 910, according to Ibn Khallikan, 
at the young age of 42.50 According to one account, he explained 

49 In Tabaqiit alfoqahii', Abu IsQ.aq al-Shirazf reports that Ibn Da'ud died at the 
age of 42 in 297/909-10. Al-Mas'udf gives the date 296/908-9. Ibn Khallikan 
gives 297, agreeing with al-Shfrazf. Some MSS of T abaqiit alfoqahii' give the date 
299 A.H. The statement by J. C. Vadet, "Ibn Dawild", EJ2 that Ibn Da'ud died 
in 294/909, repeated by Josef Van Ess, Theologie und Gesellschafl im 2. und 3. ]h. H., 6 
vols. (Berlin: ·walter de Gruyter, 1991-97), 4:250, is an error since 294 A.H. cor-
responds to 906-7 A.D. See the sources given below. 

50 On Ibn Da'ud in general, see a1-Mas'udi, Muruj al-dlwlzab wa-ma'iidin aljawhar, 
4 vols., ed. Qasim ai-Shamma'f al-Riia'r (Beirut: Dar al-qalam, 1989), 4:271-72; 
Ibn al-Nadrm, al-Fihrist, 272; Abu Isl?.aq al-Shirazf, Tabaqiit alfoqalzii', ed. 11?-san 
'Abbas (Beirut: Dar al-ra'id al-'arabf, 1970), 175-76; al-Khatfb al-Baghdadf, Tiinkh 
Baghdad (Beirut: Dar al-kutub al-'ilmfyah, n.d.), 5:256-63; Ibn aljawzf, al-Munta{_am 
fi tiirfklz al-muliik wa'l-umam, 18 vols., ed. Mul;ammad 'Abd al-Qadir'Ata and 
'Abd al-Qadir 'Ata (Beirut: Dar al-kutub al-'ilmryah, 1992), 6:93-95; Ibn Khallikan, 
Wqfl!)'iit al-a)iin, 8 vols., ed. Il)san 'Abbas (Beirut: Dar 1977), 4:259-61; ai-
Dhahabf, Sryar a'liim al-nubalii', 23 vo1s., ed. Shu'ayb al-Arna'ut and l:lusayn al-Asad 
(Beirut: Mu'assasat al-risalah, 1981-85), 9:23-25; idem, Tadhkirat 3d ed., 
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to his teacher Niftawayh while on his deathbed that he was dying 
of an unconsummated love for another man. The object of his 
affections, one Mu}:lammad b. ]ami' al-$aydalanr, was the only beloved 
in history to support his admirer financially, the sources claim. 

In his chronicle Murilj al-dhahab, al-Mas'udr lists the following as 
legal works by Ibn Da'ud: Kitiib al-indhiir, Kitiib al-i'dhiir wa'l-ijii<., al-

<alii Mubammad b. ]arfr wa-'Abd Alliih b. Sharshlr wa-<fsii b. Ibriih'im 
al-J)arfr, and al- Wu,fill ilii ma'rijat al-u,filf.5 1 The title al- Wu,fill ilii ma'rijat 
al-U,fill begs attention. It uses the key term U,fill which appears often 
in the titles of works treating U,fill al-jiqh. It is designated here as a 
legal work and so cannot have focused on dogmatic theology (U,fill at-
din). The rhyming title matches quite closely the titles found in other 
works in the genre, such as al-Tabarr's al-Bqyiin 'an U,fill al-abkiim, 

rev., 2 vols. (Hyderabad: Da'irat al-ma'arif al-'uthmanfyah, 1955-58), 2:209; idem, 
Tankh al-isliim, ed. 'Umar 'Abd ai-Salam Tadmurf (Beirut: Dar al-kitab al-'arabf, 
1991), 22:263-67; Ibn Kathir '!mad ai-Din Isma'Il b. 'Umar, al-Bidiiyah wa'l-nilziiyah 
fi al-tiinkh, 14 vols. (Cairo: al-sa'adah, 1939), 11 :110-11; al-Yafi'I, Mir'iit 
aljaniin wa-'ibrat al-yaq?:,iin, 4 vols. (Haydarabad: Da'irat al-ma'arif 
1918-20), 2:228-30; ai-Din Khalil b. Aybak Kitiib al-wiifi bi'l-wafayiit 
(Wiesbaden; Franz Stayner, 1962), 3:58-61; Ibn al-'Imad al-J:lanbali, Shmlhariil al-
shalzab fi akhhiir man dlzalzab, 8 vols. (Cairo: Maktabat al-qudsi, 1932-33), 2:226; Louis 
Massignon, la Passion de Husayn Ibn martyr mystique de l'Islam, execute a 
Bagdad le 26 mars 922: etude d'histoire religieuse, 4 vols. (Paris: Gallimard, 1975), 1:167-81; 
idem, The Passion qf al-/falliij, Mystic and Mar!Jr qf Islam, 4 vols., trans. Herbert Mason 
(Princeton: Princeton University Press, 1982), 1:338-61; Mui:Jammad b. Da'ud al-
Zahiri, Kitiib al-zahrah (first part), ed. A. R. Nykl (Beirut: Matba'at al-aba' al-yasu'Iyin, 
1932); J. C. Vadet, "Ibn Dawud", EP, 3:744-45; Carl Brockelmann, GAL, 2nd ed., 
e vols., 3 supp. (Leiden: E. J. Brill, 1937-49), SI: 249-50 [Brockelmann's index 
also refers to GI: 520-this is apparently an error]; Fuat Sezgin, GAS, 9 vols. 
(Leiden: E. J. Brill, 1967-84), 1:521-22, 2:75; 'Umar Riga Kai:JJ:!alah, Mu]am al-
mu'allfftn, 15 vols. (Cairo: Dar al-turath al-'arabi, 1957-61), 9:296-97. 

51 Al-Mas'udi, Muruj al-dhahab, 4:272-72. In the Filzrist, 363, Ibn al-Nadfm lists 
his legal works as Kitiib al-indhiir, Kitiib al-i'dhiir, Kitiib ilii ma'ri.fat Kitiib 
al-radd 'alii Ibn Sharshfr, Kztiib al-radd 'alii Abf 'lsii al-l)anr, and Kitiib al-inti,iir min Abf 
]a:for al-T aban. The three last titles appear to belong to one and the same book. 
Al-Mas'iidr evidently lists them as one work, and the saf in the tile ( .. . Janr, ... Sharshir, 
... al-l)anr) suggests this well. The b. Jarir who appears in the title 
of al-Inti.,iir is of course the famous jurist and historian ai-Tabarf (d. 31 0/923). 
Yaqut reports several anecdotes about this refutation, claiming that it was occa-
sioned by a!-Tabari's work Kitiib al-radd 'alii dhi al-as.fo.r, written against Da'ud. These 
accounts report that the refutation focused on three questions and was quite insult-
ing. Yaqut al-.f:lamawf, Mu]am al-udabii', 18: 78-80. 'Abd Allah b. Sharshfr is prob-
ably rl1e Mu'tazilf theologian and poet Abu al-'Abbas 'Abd Allah b. Mul:Jammad 
b. 'Abd Allah b. Malik (d. 293/905-6), known as Ibn Sharshrr, ai-Nashr al-Akbar, 
or ai-Nashi ai-Kabfr. I have not been able to identify 'Isa b. Ibrahim ai-:Oarfr. The 
statement that it focused on three questions is perhaps another indication that all 
three scholars were refuted in the same work, one question each. 
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Abu al-Isl).aq al-Marwazf's (d. 340/951) Kitiib al-:foiul fi ma'rifot al-
IJ,ffll, al-Mas'ud:f's Kitiib na?.m al-adillah fi al-millah and Kitiib na?.m 
al-a'/iimfi IJ,ffll al-a/.zkiim, or al-FIJ,fillfi al-11,fflf.52 It seems quite 
likely that this work was a manual of jurisprudence, a full-fledged 
member of the IJ,ffll alftqh genre. In lrshiid al-arib, Yaqut mentions 
Ibn Da'ud's work in his notice on Abu Ja'far Mul).ammad b. Jarfr 
al-Tabarf. The account gives the title of the book as Kitiib al-wtJ,ffll 
ilii ma'rifat al-IJ,fiil and refers to a passage in the chapter on consen-
sus (biib al-iJmii') where Ibn Da'ud criticizes al-Tabarf's discussion of 
consensus, claiming that he contradicts himself.53 This reference con-
firms that al- WIJ,ffll i/ii ma'rffot al-IJ,fiil is a work on jurisprudence rather 
than the points of law and shows that it included a chapter devoted 
to the topic of consensus in particular. 

Considerable material from what appears to be al- Wu,fill ilii ma'ri-
fot al-IJ,fiil is preserved in a Fatimid Shiite work from the mid-tenth 
century. The Isma'llf jurist al-Qac)I al-Nu'man (d. 363/974), who 
served as chief judge and ideologue for the early Fatirnid state, wrote 
a refutation of Sunni legal principles entitled lklztiliif al-madhiihib. 
Composed between 343/954 and 359/969,51 it is contemporary with 
the earliest extant works of U,fiil alftqh, such as the Fu,fiil of 
(d. 370/980).55 It may not have been the first Isma'ilf work to respond 
to Sunni IJ,fill alftqh: the Central Asian dii'z Mul).ammad b. Al).mad 
al-Nasa£1, executed in 332/943 in Bukhara by the Samanid ruler Nul). 
I (331-43/943-54), wrote a work whose title, Kitiib IJ,fiil al-shar', sug-
gests tl1at it too refuted Sunni legal principles.56 Despite the fact that 

52 See Stewart, Islamic Legal OrthodoJ9!, 34-35. 
53 Yaqilt al-l:famawf, Mu)am al-udabii', 18:72. 
54 There are two editions of the work: one by S. T. Lockandwalla, Simla, India: 

Indian Institute for Advanced Study, 1972 (henceforth designated L) and the other 
by Ghalib, Beirut: Dar al-andalus, 1973 [reprint, 1983] (henceforth desig-
nated Gh). Muga!a Ghalib was apparently unaware of Lockandwalla's edition. 
Unless otl1erwise noted, all citations will be to the Lockandwalla edition 

55 The Futul probably dates to between the death of teacher Abil al-
l:fasan al-Karkhf in 340/952 and own death in 370/980. Ilrlztiliif al-
madhiihih was composed after 28 Rabr' I 343/30 September 954, because it includes 
tlle letter of al-Mu'izz li-Dfn Allah (341-65/953-75) appointing al-Nu'man chief 
judge on that date (p. 24). It must have been completed before al-Qaqf al-Nu'man's 
deatl1 in 363/974, and it is improbable that the work was composed either after 
al-Qaqf al-Nu'man moved from Tunisia to Egypt in 361/971 or after the Fatimid 
conquest of Egypt itself in 359/969, because there is no mention of that momen-
tous event in tlle text. It seems most likely that the work was composed shortly 
after al-Qaqf al-Nu'man's appointment as chief judge in 343/954. 

56 Ibn al-Nadfm, al-Filzrist, 240. 
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it argues regularly against Sunni positions on jurisprudence, /khtiliif 
al-madhiihib adopts many of the formal features of Sunni texts 

in the genre of alfiqh. Al-Qa<;l.f al-Nu'man actually mentions very 
few works by title in the course of his refutation: the Koran (passim), 
the Torah (p. 13), the Gospels (p. 13), Adab al-qiir/.'i and Ikhtiliif al-
ShiifN wa-Miilik by al-Shafi'f (p. 214), and al-Mzgarrad by al-I:Jasan b. 
Ziyad al-Lu'lu'f (d. 204/819-20), a student of Abu I:Janifah (p. 41), 
none of which is devoted to jurisprudence per se. Nevertheless, the 
material included in Ikhtiliif al-madhiihib shows that the author 
was arguing against a sophisticated system of jurisprudence presented 
in a highly developed tradition of Sunni manuals. Careful exami-
nation of the work and comparison with other sources reveals a great 
deal about the Sunni genre which it addresses and the history of 
Sunni jurisprudence between the beginning of the ninth and the 
ni.id-tenth centuries.-'7 

Al-Qa<;lf al-Nu'man records that he wrote the Ikhtiliif in response 
to an opponent with whom he had debated the validity of ijtihiid. 
He claims that he had soundly defeated his opponent but that the 
loser subsequently collected a treatise in one fascicle presenting the 
opinions of the champions of ijtilziid, together with their arguments 
for its validity. Al-Qa<;lf al-Nu'man reports that he first presented in 
his own book all of the arguments in favor of ijtihiid that the oppo-
nent had included in his treatise, adding any other Sunni arguments 
that were available to him. Then, he decided to refute all the other 
principles to which the Sunnis resort in their jurisprudence, and not 
just ijtihiid-i.e., taqlfd, qiyiis, isti/:lsiin, istidliil, as evident in the 
completed work.58 The last two statements imply, of course, that he 
had access to many Sunni works of al-:fiqh. In the course of his 
discussion, al-Nu'man remarks several times that he is merely sum-
marizing the Sunnis' arguments so as not to bore the reader, such 
as, for example, when he presents the arguments for the authority 
of consensus.59 He says upon completing this section that if he had 
gone on at length on such topics, each chapter would require several 

57 Hallaq dismisses Ildttiliif al-madhiihzb rather quickly as a source for the his-
tory of Sunni jurisprudence, claiming that it tells us nothing additional to what is 
found in the biographical and bibliographic sources-i.e., that no works in the genre 
were produced before the tenth century. Hallaq, "Shafi'f'', 589. 

58 Al-Qac;lf al-Nu'man, Jldttiliif al-madhiihib, 232-33. 
59 Al-Qac;lr al-Nu'man, lldttiliif al-madhiihib, 93, 105-6, 193. 
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volumes.60 This gives us some idea of the immense material on 
jurisprudence available to him. Writing in the mid-tenth century, he 
probably had at his disposal numerous works of Sunni jurisprudence 
written during that century and the previous century as well. 

In the work, al-QaQI al-Nu'man often quotes or paraphrases direcdy 
from Sunni works on jurisprudence. Though he mentions no 
al-jiqh tide and rarely mentions a specific author, this does not obscure 
the fact that he is citing specific works. At one point, when discussing 
ijtilziid, he cites what must be at least four separate sources (p. 207). 
One passage concerning definitions of consensus cites what appear 
to be six distinct sources (pp. 87-89). Al-Qa<;lr al-Nu'man mentions 
al-Shafi'r a number of times and cites at least one passage from the 
Risalalz, though without identifYing the text by name (p. 162). Another 
author he quotes, giving his name as AQ.mad b. 'Alr al-Ikhshadh al-
Baghdadr (pp. 59-60), is the Mu'tazilr theologian and jurist Abu 
Bakr AQ.mad b. 'Alf, known as Ibn al-Ikhshfd (d. 326/938). The 
topic discussed here is consensus; the work in questions is probably 
Ibn al-Ikhshrd's Kitiib al-ijmii', or perhaps Kitiib al-ma'ilnah .fi 61 

The author al-Qa<;lf al-Nu'man cites most frequendy is Abu Bakr 
Mul)ammad b. Da'ud, d1e son of the famous founder of the Z:ahirr 
madhhab. It is probable that al-Qa<;lr al-Nu'man was citing passages 
of Ibn Da'ud's manual of al-jiqh, al- ilii ma'rijat 

In the text of Ikhtiliij al-madhahib, al-Qa<;lf al-Nu'man mentions 
Ibn Da'ud three times by name. He first mentions Ibn Da'ud with 
regard to an argument about consensus (p. 101). Later, he makes it 
clear that he has been citing from the work of Ibn Da'ud sections 
of a long argument concerning the rejection of legal analogy (pp. 
153-61). At another point, he states that Ibn Da'ud was the author 
of an argument against ijtihiid (pp. 199-202). Other passages which 
may be citing Ibn Da'ud concern the rejection of y"tihiid again (pp. 
205-6), the rejection of isti(lsiin (pp. 183-86), and istidliil "inference", 
the Z:ahirfs' answer, in effect, to qiyiis (pp. 186-87). All told, I have 
identified ten passages where I believe al-Qa<;lf al-Nu'man is citing 
material by Ibn Da'ud. 

60 Al-Qa<;lf al-Nu'man, Ikhtiliif al-mo.dhiihib, 105-6. 
61 Ibn al-Nadfm, .hztiib al-jilzrist, 220-21. 
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I. pp. l 00-l 0 l on consensus 
II. pp. 142-44 against legal analogy 

III. pp. 151-52 against legal analogy 
IV. pp. 153-54 against legal analogy 
V. pp. 156-61 against legal analogy 

VI. pp. 171-75 against legal analogy 
VII. pp. 183-86 against isti/:zsiin 

VIII. pp. 186-87 on istidliil 
IX. pp. 199-202 against ijtihiid 
X. pp. 205-6 against ijtihiid 

119 

As just mentioned, Ibn Da'ild's name appears explicitly only three 
times, in connection with passages I, V, and IX. There are, however, 
indications that all of these passages are attributable to him. Passage 
II is introduced as the speech of a Sunni jurist who rejects legal 
analogy, and ends with a statement that this is the opinion of a jurist 
"who rejects legal analogy and upholds istidliil" (pp. 142, 144). Passage 
III is introduced in the same manner as passage II (p. 151 ). Passage 
IV is introduced as the speech of a certain jurist who denies legal 
analogy and professes istidliil (p. 153). Passage V begins with the state-
ment, "The denier of legal analogy said, ... " (p. At the end 
of passage V appears a statement which makes it clear that the pre-
ceding four passages, II-V, all represent the work of Mul:tammad b. 
Da'ild al-Zahir1: "This speaker whose opinion we have quoted is 
one of the critics of legal analogy among the jurists of Baghdad 
among the Sunnis, the well-known Mul:tammad b. Da'ild b. All. He 
and his father, Da'ild, were among those who used to deny legal 
analogy, respond to those who professed it, adopt opinions contrary 
to those of the jurists of Iraq and others who accepted it, express 
scorn for their opinions, and profess, as they claimed, istidliil" (p. 161 ). 
Passage VI is attributed to a certain Sunni jurist who rejected legal 
analogy (p. 1 71 ). It ends with a statement that these have been some 
of the rebuttals of a Sunni opponent of legal analogy to those who 
champion it (p. 175). Passage VII is attributed to a Sunni opponent 
of isti/.zsiin: "There responded to those Sunnis who professed isti/.zsiin a 
certain Sunni who rejected it as we have, even though he professed 
something similar to it in meaning" (p. 183). This is clearly a ref-
erence to Mu}:!.ammad b. Da'ud; the method he adopted that al-
Qaq1 al-Nu'man considers equivalent to isti/.zsiin is istidliil. This is 
confirmed in the section on istidliil, primarily, it seems, a commen-
tary on a discussion of istidliil by Ibn Da'ild. In the course of this 
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discussion, al-Qac;lr al-Nu'man states, "with statements like this and 
similar things, you [i.e., the have produced proofs and argued 
against those who profess ray, qiyiis, istif.tsiin, and ijtihiid, but then you 
have adopted the like of what you have denied" (p. 193). Ibn Da'ud 
and the rejected isti}:zsiin while adopting istidlal, and al-Qac;lr 
al-Nu'man considers the latter equivalent to the former. Passage VIII 
is attributed to those who uphold istidliil (p. 186). Passage X presents 
the argument of a Sunni jurist against the reasoning of al-Shafi'f on 
a question of ijtihiid (p. 205). The fact that the speaker rejects ijtihiid 
and claims that one must seek evidence rather than resorting to arbi-
trary personal opinion makes it seem likely that the man in question 
is Mul:tammad b. Da'ud. 

In four other instances, al-Qac;lf al-Nu'man refers to "a certain 
Baghdadi" or "some Baghdadis" (ba'rj al-baghdiidfyzn) (pp. 87, 89). This 
might, on the face of it, include or designate Ibn Da'ud, but the 
opinions reported there seem to reflect positions Ibn Da'ud would 
not have held. These include the opinions that a consensus reached 
on the basis of a transmitted report is an incontrovertible proof; that 
all believers must agree in order for consensus to exist; and that a 
dissenting opinion on the part of one or a small group does not ren-
der consensus invalid. It seems most probable that al-Qac;lr al-Nu'man 
is citing other Sunni jurists from Baghdad here. 

It is clear that al-Qac;lr al-Nu'man is citing an actual text and is 
not just presenting Ibn Da'ud's opinions reported in intermediate 
sources. He writes, "This is the verbatim text (naN) of the opinion 
of Mul:tammad b. Da'ud" (p. 101). The passage in question cannot 
be a summary of his doctrine from a later source. The amount of 
material quoted also suggests that he was citing directly from a text 
at his disposal. The work cited was almost certainly a single book, 
for Ibn Da'ud refers to it as such three times in the excerpts quoted. 
In a passage treating consensus, he remarks, "One could go on at 
length about such things [obvious matters of consensus, such as the 
location of the Ka 'bah], but by listing them this book would grow 
too long" (p. 100). In a passage arguing against legal analogy, he 
writes, "(And he should be asked) about many similar cases, the expo-
sition of which would render the book lengthy" (p. 159). In the dis-
cussion of isti/.tsiin, he warns, "There therefore applies to them what 
we presented above in the introduction to this book (fi hiidhii 'l-kitiib)" 
(p. 185). The fact that these remarks show up in sections treating 
different topics, consensus and legal analogy, suggest that the pas-
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sages cited derive from one book and not several independent trea-
tises. In addition, while the excerpts preserved here do not show an 
exaggerated penchant for sqj', short passages of sqj' do appear in the 
text (e.g., pp. 158, 172, 173, 187, 202), and their occurrence in tighdy 
argued forensic passages suggests that they conform to Mu}:!.ammad 
b. Da'ud's style. 

Though the reconstruction of lost sources is fraught with difficulties,62 

one can argue that in this case the evidence justifies assigning the 
material included in Ikhtiliif al-madhiihib to al- ilii ma'rifat 

We know that Ibn Da'ud wrote a legal work en tided a!- Wu,!'ill 
ilii ma'rifat al-U,!'ill. We know that this work included a chapter on 
consensus (biib al-ijmii'), confirming that it was indeed a manual of 
U,!'ill alfiqh. It is clear that al-Qac;l1 al-Nu'man is citing material 
authored by Ibn Da'ud which treats various topics normally included 
in alfiqh. Furthermore, the amount of material cited, together 
with the fact that the excerpts themselves refer to a book, suggests 
that al-Qac;ll al-Nu'man had a manual of U,!'ill alfiqh by Ibn Da'ud 
at his disposal. Since al- ilii ma'rifat al-u,!'ill is Ibn Da'ud's best 
known work <411 the topic-indeed, we know of no other work on 
jurisprudence by Ibn Da'ud-it seems reasonable to assign the excerpts 
to al- WU,!'ill ilii ma'rifat al-U,!'ill. Doing so involves a number of assump-
tions, but none seems unwarranted given the context.63 

Al-Qac;l1 al-Nu'man apparendy abridges many of the passages he 
cites. The occurrence of the phrases "then he said" or "then they 
said" a number of times in the middle of the passages cited indi-
cates that they are composed of several non-contiguous sections of 
original text with intervening material omitted. Thus, passage II is 
composed of two sections, with the second introduced by "he said" 
(p. 143), passage V of two sections (pp. 156-61), passage VI of three 

62 Ella Landau-Tasseron, "On the Reconstruction of Lost Sources", in History and 
Historiography in Ear!Y Islamic Times: Studies and Perspectioes, ed. Lawrence I. Conrad 
(Princeton: Darwin Press, 1992); Lawrence I. Conrad, "Recovering Lost Texts: Some 
Methodological Issues", JAOS 113 (1993):258-63. 

63 It is conceivable, for example, that al-QaQ.r al-Nu'man is quoting material from 
a manual of jurisprudence Ibn Da'iid wrote which does not otherwise appear in 
the sources. He could also be quoting from several manuals of jurisprudence by 
Ibn Da'iid, or from a manual of !J.!ul al-jiqh together with one or more treatises on 
individual topics, or from other works which treat topics in jurisprudence within a 
larger framework but are not IJ.!U[ al-jiqh manuals per se. It is simpler and more 
reasonable to conclude that al-QaQ.1 al-Nu'man was quoting from a single m,Yor 
work in his possession, and that this work was probably ilii. ma'rifot al-!J.!u[. 
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sections (pp. 172-73), passage VIII of five sections (pp. 186-87), and 
passage IX of six sections (pp. 200-2). These frequent breaks, indi-
cating the omission of many intervening passages, suggest that the 
original was more lengthy and detailed than the text al-Qac;lf al-
Nu<man actually quotes. In addition, at the end of passage VI al-
Qac;lf al-Nu<man writes, "This is some of the argument of the one 
who rejected legal analogy among the Sunnis against those of them 
who considered it valid". (p. 175). The word "some" here suggests 
that this passage is merely part of a more detailed discussion. 

The passages treating legal analogy (II-VI) appear to be presented 
by al-Qac;lf al-Nu<man in their original order and to be parts of a 
single comprehensive discussion. Passage II introduces the topic, pro-
viding a definition of legal analogy itself. Passage III restates part of 
passage II, focusing on the cause (cillah) of a legal ruling and hold-
ing that other causes could always be proposed such that there would 
be no way to prove the superiority of one over others. Passage IV 
changes tactics, arguing that the authority of the principle of legal 
analogy depends on a circular argument, an analogy based on the 
inductive observation that God grants similar cases similar rulings. 
Ibn Da'ud counters this view by observing that in many instances 
God assigns similar cases dissimilar rulings. Passage V refers explic-
itly to passage IV: "Now, then, we return to him asking, after hav-
ing demonstrated to him that legal analogy is proved invalid by legal 
analogy itself, as he himself proved, ... " (p. 156). Passage VI appears 
to wrap up the discussion, arguing against claims on the part of cer-
tain Sunni jurists, on the evidence of Q 30:28, that God Himself 
used legal analogy. This passage again defines qiyiis, admitting that 
the word designates something which actually exists, that things actu-
ally may resemble each other, and that comparisons and analogies 
can be made, even by God in the Koran, while denying that anal-
ogy is a legitimate method for discovery of the law. This second 
definition seems to close the original discussion of legal analogy. In 
addition, passage VII, on includes a remark referring to the 
discussion of the cause or occasioning factor (cillah) in passage IV 
(pp. 183, 153). This confirms that these discussions were part of a 
larger manual with distinct chapters and provides further evidence 
that al-Qac;lf al-Nu<man was including the excerpts from Ibn Da'ud's 
work in something like their original order. 

From the material included in Ikhtiliif al-madhiihib, one can-
not actually reconstruct MuQ.ammad b. Da'ud's work, but one can 
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gain some idea of. its original plan and contents. The work included 
an introduction to which Ibn Da'ud refers in the section on 
isti&siin. His statement there implies that the introduction presented 
an over-arching argument against the Z:ahirrs' opponents: "They 
make their preference (isti/:tsiin) capable of rendering licit what God 
made forbidden and their aversion capable of rendering forbidden 
what God declared licit in the text of His Book and the sanctioned 
practices of His prophets. There then applies to them what we have 
presented above in the introduction to this book, and they, God will-
ing, will find no way to escape this (verdict). (p. 185)" This passage 
makes an explicit connection between the immediate argument, against 
isti/:tsiin, and a more general argument made in the introduction to 
the work. There Ibn Da'ud must have stated that by using unaccept-
able principles for the discovery of the law, his opponents were in 
effect declaring forbidden what God had declared licit and declar-
ing licit what He had declared forbidden, arrogating to themselves 
a crucial function of the divinity. A similar passage, referring to the 
opponent who adopts personal opinion, isti/:tsiin, and legal analogy 
as legitimate methods of determining God's law, occurs not long 
after the first and seems logically connected with it: "He has claimed 
that he is a partner of God in His affairs and rulings, but Mighty 
and Glorious God did not grant this even to His prophets and mes-
sengers, as we have stated and explained". (p. 186) The phrase, "as 
we have stated and explained", probably refers to the introduction 
of the book as well. The introduction thus must have put forward 
an argument that served as a frame for the remainder of the work. 
Legal analogy, isti&siin, and iJtihiid were to be rejected because they 
ultimately led the jurists to set themselves up as partners to God, 
claiming for humans legislative powers that belonged exclusively to 
Him. At- Wu,s"ii.t was thus a systematic, integrated work, and not merely 
a collection of disparate critiques of individual legal methods. 

The passages cited verbatim in Ikhtiliif at-madhiihib derive from 
what appear to be five distinct chapters of at- The first of 
these, in the order of presentation in Ikhtiliij, is consensus. As men-
tioned above, an anecdote in Yaqut's Irshiid al-arib shows that at-

contained a chapter devoted to consensus: 

When he authored his work known as The Book of the Path to Knowledge 
of Jurisprudence, Mul).ammad b. Da'iid stated in the chapter 
on consensus, concerning Abu Ja'far al-Tabarr, that the (only valid) 
consensus, according to him, was the consensus of those eight individual 
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authorities mentioned above and no others.64 He based this claim on 
phrases of AbU J a 'far such as, "They agreed unanimously" and "Proof 
was unanimously established on such-and-such (a ruling)". (Ibn Da'Ud 
wrote), "Then (al-Tabarl) said in the opening of the chapter on dis-
senting opinion (klziliij), 'Then they differed, and Malik and al-Awza'f 
professed such and such opinion, and So-and-so professed such-and-
such opinion,' so that those from whom (al-Tabarf) had reported65 

unanimous agreement were the same ones from whom he reported 
dissenting opinion". This is an error on the part of Ibn Da'Ud. Had 
he consulted what (al-Tabarl) wrote66 in the treatise appended to al-
Latif and the treatise appended to al-Ikhtiliij, and what. he included in 
many of his books, to the effect that consensus is the transmission by 
many authorities of reports on which the Companions of the Messenger 
of God-may God bless him and grant him peace!-agreed unani-
mously, and not (agreement on) an opinion arrived at by way of legal 
analogy, then he would have realized that what he professed on this 
matter was a heinous mistake and manifest error.67 

This anecdote is the only one found so far which refers to a specific 
chapter of al- Wu,rul as such-the chapter on consensus. It is quite 
likely, though, that the excerpts in Iklztiliij al-madhiihib derive from 
distinct chapters treating consensus, the invalidity of legal analogy, 
the invalidity of isti/:tsiin, istidliil, and the invalidity of ijtihiid. These 
passages, particularly the five passages presenting arguments against 
legal analogy, represent a substantial portion of the text. They are 
not, however, limited to one topic within jurisprudence and so are 
unlikely to have come merely from a treatise refuting legal analogy, 
for example, which would not have included consensus, ijtihiid, or 
istidliil. 

Other passages in lklztiliif u,rul al-madhiihib may refer to the contents 
of al- Wu,rul without quoting it verbatim. In the chapter on ijtihiid al-
Qa<;l1 al-Nu'man at one point quotes a source in support of ijtihiid 
which may be responding to Ibn al-Da'ud: "A certain jurist who 
professed ijtihiid responded to one of those who had rejected it and 
argued for this rejection from the fact that m,Ytahids differ in opin-
ion. If ijtilziid were permissible, and if what it leads to were true, 
then it would be possible for the truth to lie in something and its 
opposite, when the m,Ytahids hold different opinions. The upholder 

64 The eight authorities are Malik, Abu I:Ianifah, al-Shafi'r, al-Awza'f, Sufyan al-
Thawrl, Abu Yusuf, Mul;ammad b. al-l:lasan al-Shaybanf, and Ibrahim b. Khalid 
al-Kalbi. Yaqut, Mu'jam al-udabii', 18:71. 

65 Reading (wkii for (zukiya in the text, twice in this sentence. 
66 Reading k:itiibatilzi for k:itiibihi in the text. 
67 Yaqut, MuJam al-buldiin, 18:72. 
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of ijtihiid responded ... " (p. 215). Now it is not entirely certain that 
Ibn Da'ud is the scholar arguing against ijtihiid here, but we would 
expect him to hold this opinion, and few other scholars whose work 
was available to al-Qac;l.1 al-Nu<man would have, except Da'ud him-
self. The chapter on the invalidity of taqlt:d (pp. 29-43) also includes 
what are possibly additional references to the work of Ibn Da'iid. 
In this chapter, al-Qac;l.1 al-Nu<man argues against two types of taqltd: 
first, the acceptance of the opinions of the Companions as true and 
correct in general, and second, the adoption of the opinions of the 
great jurists of the past, such as Abu l:fani"fah, al-Shafi<r, and Malik. 
Concerning the first type of taqlid, he mentions that while many 
Sunnis adopt this doctrine, some have opposed it and met with vehe-
ment criticism from the majority. 

We have mentioned above (the Sunnis') doctrine conccrniug lollowiug 
the opinions of the Companions and avoiding deviation therefrom to 
other opinions, and some Sunnis' refutation of them in their blind 
adoption (of these opinions). This is something which Sunni commoners 
consider a very grave transgression and, in their ignorance, see as 
equivalent to apostasy. This has led a certain Sunni (scholar) who 
rejects taqli:d not to give an explicit refutation in his rejection of their 
taqli:d of the Companions, and only to indicate this with hints and allu-
sions. If they were only aware, (they would see) that in their taqtzd of 
those whom Mighty and Glorious God did not command us to fol-
low is the greatest denouncement against them, but they are senseless 
boors. That which came before them and has attained great status in 
their hearts has taken the place of the Truth for them. (pp. 32-33) 

It is quite likely that al-Qac;l.1 al-Nu<man is referring here also to Ibn 
Da'ud. We know that Da'ud and Ibn Da'ud opposed the taq!Id of 
the Companions, the position evident here. It is also clear from 
the text that the thinker in question is a specific Sunni jurist who 
was opposed by the great majority of Sunnis. In another passage, 
al-Qac;l.l al-Nu<man is probably referring yet again to the same author: 

Everyone among the Sunnis who holds the invalidity of taqlid adopts 
this [the opinion that al-Qa<;lf al-Nu<man has just explained], even 
though he did not voice it as explicitly, because of his fear of vituper-
ation, directed at himself, of the ignorant masses, the common people, 
and the rabble. [Such authors avoid doing this] out of fear for them-
selves from the regimes we have mentioned above,68 who, having sought 
out and attained the trappings of this world, relinquished the faith to 

68 This is a reference to the Umayyads and Abbasids. 
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those who had relinquished mundane matters to them. They rejected 
faith and sought thereby to appease the common people. The faith 
became weak, legal rulings were changed, the ignorant mass multi-
plied, and the rabble became overbearing. (pp. 39-40) 

Both these passages refer to a specific Sunni jurist or jurists who 
reject the acceptance of the uncorroborated opinions of the Companions 
as reliable indicators of God's law. The Sunni jurists in question 
adopt something akin to a Shiite position, critical of the Companions 
of the Prophet, but they refrain from voicing it in plain, explicit 
terms for fear of denunciation by the masses and despotic rulers. 
Rather, they resort to a type of taq'iyah, using allusive terms to express 
their doctrine on this point. It seems quite likely that these passages 
refer to material included in Ibn Da'ud's work as well, material 
which would have appeared in a chapter devoted to the invalidity 
of taqlfd. 

Citations in other works on jurisprudence may help provide a 
more complete picture of al- Wu,ful ilii ma'rifat al-u,ful, if we assume 
that most of the recorded opinions of Ibn Da'ud on the topics of 
jurisprudence derive, ultimately, from that work. In al-Irshiid 
al-Baqillanf reports as Ibn Da'ud's opinion the statement that it is 
impossible for the explanation of a general statement to be delayed 
if the general statement is intended to mean something particular.69 

Al-Baji (d. 474/1071) writes, "Concerning a case where a Companion 
says, 'The Messenger of God commanded us to do such-and-such 
or prohibited us from doing such-and-such,' Abu Bakr b. Da'ud said: 
'Whoever says that this should not be taken to indicate obligation 
until he transmits to us (the Prophet's) exact words (has voiced) a 
correct statement."'70 In another passage, he reports, "Da'ud and his 
son said, 'It is possible that worship may occur by it (legal analogy) 
according to reason, but the religious law did not permit it absolutely, 
and actually prohibits it."'71 These citations suggest that Ibn Da'ud's 
work included a discussion of Prophetic sunnah as opposed to the 
statements of Companions and a discussion of 'iimm and that 
is, general and particular scriptural texts, or specifically al-

69 al-Baqillanf, al-Irshiid, 3:387. 
70 Abu al-Walrd al-Bajr, al-:fo!iil fi ed. Abdel-Magid Turki 

(Beirut: Dar al-kutub al- 'ilmfyah, 1980), I: 172. 
71 AI-Bajf, l(1kiim al-fo.eiil, 531. 
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'iimm, the particularization of an ostensibly general text, in addition 
to the topics cited by al-Qfi<;II al-Nu'man. It is not surprising that 
such topics fail to appear in lkhtilaj al-madhahib, for al-Qa<F al-
Nu'man is focusing on the individual "principles" adopted by Sunni 
jurists, and does not address the topics related to scriptural language 
normally discussed in al-:fiqh works, such as commands and pro-
hibitions, general and particular texts, ambiguous and clarified texts, 
and abrogation. It seems safe to say that these topics failed to appear 
in al-Qa<;lf al-Nu'man's work simply because they were not subject 
to controversy between him and his Sunni opponents in Qayrawan. 
Further investigation will undoubtedly add to our knowledge of al-
Wu,fill; the evidence thus far provides the following sketch of the 
work's contents: 

I. Introduction. 
2. Consensus. 
3. The Invalidity of Taqlzd. 
4. The Invalidity of Legal Analogy. 
5. The Invalidity of 
6. Istidlal. 
7. The Invalidity of Ijtihiid. 
8. General and Particular Scriptural Texts. 
9. Prophetic Sunnah. 

This sketch, despite its limitations, suggests that al- WU,fill was a com-
prehensive manual of jurisprudence. 

The material attributed to Ibn Da'ud gives some indication that 
he was responding to or drawing on earlier works of jurisprudence 
and provides a picture, albeit limited, of the state of the genre when 
he wrote. In two of the passages, al-Qa<;lf al-Nu'man reports that 
Ibn Da'ud is presenting the doctrine of his father Da'ud al-{:ahirf 
himself (pp. l 01, 202). In addition, al-Qa<;lf al-Nu'man writes "others 
said" at the beginning of passage I and "they said" four times in 
passages VIII and five times in passage IX, all of which are clearly 
attributed to Ibn Da'ud. The use of the plural pronoun probably 
indicates that Ibn Da'ud was relating here the opinion of his father 
and of the {:ahirfs in general rather than merely his own. This is 
particularly the case with passage IX, which al-Qa<;lf al-Nu'man ends 
with the statement, "This is the speech of Mui)ammad b. Da'ud al-
Baghdadf, following the doctrine of his father and his (father's) dis-
ciples [i.e., the {:ahirfs) and their arguments against those who uphold 
ijtihiid" (p. 202). At the end of passage VIII, al-Qfi<;II al-Nu'man 
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sums up, "This and the like of it are inference. This is the funda-
mental principle on which they built their doctrine" (p. 18 7). Here, 
and throughout the chapter on istidliil, "they" presumably refers to 
the Zahirfs in general. As mentioned above, Da'ild, the founder of 
the Zahirf school of law, may himself have written a work on 
al-jiqh, now lost, and his son may have been citing or referring to it. 

In another passage, Ibn Da'ild refutes an argument of al-Shafi<r 
concerning the use of ijtilziid in determining the qiblah. This is cer-
tainly a reference to al-Shafi<i's Risiilalz, for in the Risiilalz, al-Shafi<i 
uses this example as one of his main arguments for the permissibility 
of y'tilziid. With Q 2:150, "From wherever you head out, turn your 
face toward the sacred mosque" as a basis, al-Shafi<i argues that when 
one cannot see the Ka<bah, one must estimate its direction. For al-
Shafi<r, this process of estimation is not only a legitimate means of 
determining the qiblalz in that situation but also a legitimate model 

the practice of ijtilziid in all other circumstances where estimation 
is required. 72 Ibn Da'ild argues against this position that al-Shafi<i 
expounded in the Risiilah. In addition, his remarks on consensus in 
passage I, referring to obvious matters of general consensus, may be 
seen as well as a response to a passage in the Risiilalz. Al-Shafi'f dis-
tinguishes between two types of knowledge, one of which is plain 
and apparent to all, both laymen and scholars, and the other of 
which is only understood by scholars. 73 This seems to be the text 
behind later distinctions between two types of consensus, the con-
sensus of scholars and laymen alike, and the consensus of scholars 
alone. 74 In these instances, Ibn Da'ud's text responds to specific pas-
sages in al-Risiilah. 

A passage cited by the famous Shafi'i jurist al·:Juwayni shows that 
Ibn Da'ild dealt quite directly with a key feature of al-Shafi'i's Risiilalz, 
probably also in al- ilii ma'rijat Al-Juwaynf's work al-
Burlziin fi al-jiqlz is, to the best of my knowledge, the only extant 
manual of jurisprudence that attempts to reconcile the organization 
of al-Shafi'I's Risiilah with that of the standard al-jiqh genre. That 
he does this is not surprising, since he also wrote a commentary on 

72 Hallaq, Islamic Legal 7lzeories, 22-23; Lowry, 77ze Legal-77zeoretical Content qf the 
Risiila, 206-7; b. Idrfs ai-Shafi'r, al-Risiilalz, ed. Mul:mmmad 
Shiikir (Cairo: Diir al-turiith, 1979), 487-90. 

13 al-Shafi'r, al-Risalah, 35 7-60. 
74 al-Khatfb ai-Baghdadr, liitiib al-foqzh wa'l-mutafoqqih, 2 vols., ed. Isma'rl 

(Beirut: Dar al-kutub al-'ilmfyah, 1980), 1:172. 



THE FORMATION OF ISLAMIC LAW 

MUf:lAMMAD B. DA'UD AL-?AiliRl'S MANUAL OF JURISPRUDENCE 129 

the Risiilah itself. The contents of the Burhiin are divided into five 
large chapters or sections: 

l. Discussion of al-bayiin. 
2. Section on Consensus. 
3. Section on Legal Analogy. 
4. Section on the Marshalling of Evidence (kitiib al-istidliil). 
5. Section on the Weighing of Conflicting Evidence (kitiib al-tarfiJ;.). 

The striking element in this scheme is the first chapter, which adopts 
a key term from al-Shafi'l's Risiilah, al-bO)'iin. At the beginning of 
this section, al:Juwaynl presents al-Shafi'l's main statement on al-
bOJiiin, which provided the basis for the organization of the Risiilah. 
Here he describes five levels (martabah) of bO)Iiin, which we may under-
stand to mean, roughly, "how the text indicates legal rulings". This 
term is used to set out a five-part hermeneutic scheme showing how 
the law derives from the Koran and hadith and how conflicting 
injunctions in those texts may be reconciled. This usc of the term 
bO)Iiin seems odd from the perspective of later jurisprudence, where 
bO)Iiin and mubO)Iyan refer to a priori ambiguous texts which have been 
explained or clarified. Al:Juwaynl, however, uses bO)Iiin as a rubric 
for his first chapter, which deals with the interpretation of scriptural 
language. He thus subsumes under one chapter the framework of 
al-Shafi'l's Risiilah, equating the material it covers with the discus-
sions of scriptural language, such as abrogation, general and partic-
ular texts, commands and prohibitions, clarified and ambiguous texts, 
that had become standard divisions within the IJ!ill al-jiqh genre. 

After presenting al-Shafi'l's scheme, al:Juwaynl then quotes a com-
ment by Ibn Da'ud: 

Abu Bakr b. Da'ud said, "Al-Shafi'f-may God have mercy 
on him!-ignored, among these levels, consensus, which is one of the 
principle indicators of the Law. If someone were to justify this, stretch-
ing the argument, by claiming that consensus indicates (the Law) when 
it is based on a report, so that (al-Shafi'l) made do with mentioning 
hadith reports, then (one would counter): Should he not have men-
tioned consensus first, and thereby obviated the need to mention legal 
analogy, because legal analogy depends on consensus? Wouldn't it have 
been more fitting to mention consensus, since it is higher than [i.e., 
logically prior to] legal analogy? Then legal analogy would fall under 
the contents of consensus. This objection could not be refuted."75 

75 Imam al-l:faramayn al-Juwayni, al-Burhiin fi utiil alfiqh, 2 vols., ed. $alai) b. 
b. 'Uway<;lah (Beirut: Dar al-kutub al- 'ilmfyah, 1997), I :40-41. 

307 



308 ----- THE FORMATION OF ISLAMIC LAW 

130 DEVIN STEWART 

Ibn Da'ud criticizes al-Shafi'l here for not following what had become 
by his own time the standard method of presenting U}iil al-jiqlz. He 
expects al-Shafi'l's statement to present a list of the U}ill or adillah, 
the indicators of the law. When consensus does not appear in what 
Ibn Da'ud assumes to be a list of the indicators of the law, he inter-
prets this as an error or failing. Ibn Da'ud's comment shows that 
al-Shafi'l's work became part of the U}ill al-jiqh tradition before the 
tenth century, earlier than Hallaq supposes. Of the ninth century, 
Hallaq writes "It is curious, to say the least, that what is assumed 
to be the U}ill equivalent of Aristotle's Organon should be thoroughly 
ignored in a century that is considered one of the most dynamic 
phases in Islam's intellectual history". 76 There are a. number of indi-
cations that this may not have been the case. It is worth remarking 
that al-,Sayrafi not only wrote his own commentary on the Risalalz 
but also countered an earlier refutation of the Risalalz by a certain 
secretary, 'Ubayd Allah b. Talib.77 In addition, the Imam! Shiite and 
Mu'tazill theologian Abu Sahl al-Nawbakhtl (d. 311 /924) wrote a 
refutation of the Risalalz. 78 In light of Ibn Da'ud's discussion, the 
claims tl1at al-Shafi'l's Risalalz was totally ignored and met with "obliv-
ion" during this period seem unwarranted. In addition, by Ibn Da'ud's 
time, the conception of U}iil al-jiqlz as an ordered list of indicators of 
the law was already so ingrained that any departure from this orga-
nizing principle met with great resistance. Furthermore, Ibn Da'ud 
and, no doubt, his contemporaries conceived already of al-Shafi'l's 
Risiilalz as a work of U}ill al-jiqlz, though they at the same time funda-
mentally misunderstood, or at least rejected, its organizing principles. 

Al-Qa<;ll al-Nu'man is, on the whole, impressed with Ibn Da'ud's 
reasoning, and seems gratified to find a Sunni text that refutes a 
number of the Sunnis' fundamental arguments about principles of 
jurisprudence. He writes, approvingly, "This speaker spoke the truth 

76 Hallaq, "Shafi'r", 590. 
77 Ibn al-Nadfm, A!ti:ib al-jilzrist, 267. The fact that no secretary by this name 

appears in the sources raises at least the possiblity that a copyist's error has occurred 
in the text. One is tempted to identifY the author mentioned with a famous name-
sake from the period in question, 'Ubayd Allah b. 'AbdAllah b. Tahir (d. 300/913), 
scion of the influential Tahirid family who served as the governor of Baghdad and 
was known for his wide learning. See C. E. Bosworth, "The Tahirids and Arabic 
Culture", ]oumal qf Semitic Studies 14 (1969): 45-79, esp. pp. 71-77. 

78 Ibn al-Nadfm, Kztiib al-filzrist, 225; Wilferd Madelung, "Abu Sahl Nawbakhtf", 
Encyclopaedia lranica. 
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and hit the mark in his statement and in presenting convincing proof 
against his opponent". (p. 152). Another laudatory comment reads, 
"We say to this speaker, 'You have debated your opponent excellently 
in what you have pointed out and indicated to him, regarding (the 
necessity of) abandoning legal analogy in God's Faith ... "' (p. 154). 
At the end of a section arguing against legal analogy, he remarks, 
"This is some of the argument presented by a certain Sunni jurist 
who rejected legal analogy against those Sunnis who consider it valid. 
It contains excellent adduction of proof (ibtijiij basan)" (p. 175). Ibn 
Da'iid's dialectic skill in refuting his opponents' arguments, outstand-
ing in this work, thus earns praise from al-Qa<;lf al-Nu'man on sev-
eral occasions. This corroborates what we are told in the biographical 
sources of Ibn Da'iid's impressive skill in disputation. The style of 
Ibn Da'iid's work differs radically from that found in al-Shafi'r's work 
and rellects the extensive incorporation of lormal dialectic into the 
genre. 

We are indebted to al-Qa<;lf al-Nu'man for preserving so much of 
Ibn Da'iid's work primarily because their works shared so much in 
intent and conception. Both aimed to disprove or invalidate many 
of the methodological principles that the Sunni jurists had adopted 
as fundamental elements of their theories of legal interpretation. 
Because so much material related in Ikhtiliif al-madhiihib derives 
from Ibn Da'iid's work, we may hazard a guess that the overall 
organization of the former owes a great deal to that of the latter. 
For this reason especially, it seems abundantly clear that Ibn Da'iid's 
work, like Ikhtiliif al-madhiihib, presupposes an existing genre of 

al-jiqh. That this is so has to do with the conservative nature of 
generic conventions in legal literature as in many other fields. We 
have already mentioned how the work of al-Qa<;lf al-Nu'man, though 
critical of and written against the Sunni science of al-jiqh, never-
theless reflects the structure of that science as formulated by Sunni 
jurists. It is only natural that refutations end up reflecting the struc-
tures of the works they criticize. Ibn Da'iid was arguing against works 
which upheld qiyiis, istibsiin, and ijtihiid and contained separate chap-
ters on qiyiis, istibsiin, and ijtihad, at the very least. If he were 
merely presenting his own legal methodology, there would be no 
need for chapters on legal analogy and ijtihiid, but only consensus 
and istidliil, in addition, one presumes, to chapters on various aspects 
of the language of the Koran and Sunnah. The same may be said 
for his father Da'iid's work on jurisprudence. Already when Da'iid, 

309 



310 ----- THE FORMATION OF ISLAMIC LAW 

132 DEVIN STEWART 

al-Tabar!, and Ibn Da'ud wrote, alfzqlz was a sophisticated science 
presented in comprehensive manuals. Who wrote these manuals and 
how far back the tradition goes is still unclear, though one may state 
with confidence that they originated before the late ninth century, 
probably even before 233/848, by which time had completed 
Kitiib al-foryii wa'l-abkiim. 

Extrapolation from the contents of these works will provide an 
idea of the structure of the genre to which our ninth-century authors 
were responding. 

Contents of Da'ud's Putative Manual of Jurisprudence: 

I. Consensus. 
2. Invalidity of Taql!d. 
3. Invalidity of Legal Analogy. 
4. Traditions Transmitted by Single Authorities. 
5. Traditions which Provide Certainty. 
6. Incontrovertible Proof. 
7. Particular and General Scriptural Texts. 
8. Clarified and Ambiguous Scriptural Texts. 

Chapters of al-Tabarr's al-Bayiin can 

1. Consensus. 
2. Traditions Transmitted by Single Authorities. 
3. Traditions whose Chains of Authority do not Reach the Prophet. 
4. Abrogating and Abrogated Texts on Legal Rulings. 
5. Ambiguous and Clarified Traditions. 
6. Commands and Prohibitions. 
7. The Acts of the Messenger. 
8. Particular and General Scriptural Texts. 
9. ljtihiid. 

10. The Invalidity of Juristic Preference 79 

Chapters of Ibn Da'ud's al- ilii macrifot 

1. Introduction. 
2. Consensus. 
3. Invalidity of Taqtzd. 
4. Invalidity of Legal Analogy. 
5. Invalidity of Juristic Preference. 
6. Inference (Istidliil). 
7. Invalidity of Ijtihiid. 
8. Prophetic Sunnah. 
9. General and Particular Scriptural Texts. 

79 Yaqut, 1\1u)·am al-udabii', 18:74. 
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Using these three reconstructed tables of contents as a guide and 
eliminating the chapters on istidliil on the grounds that they are a 
well-known innovation, the approximate contents of the pre-
existing aljiqh genre are as follows: 

l. Consensus. 
2. Legal Analogy. 
3. Juristic Preference. 
4. Ijtihad. 
5. Prophetic Sunnah. 
6. Taqlld or Opinions of the Companions. 
7. Abrogating and Abrogated Scriptural Texts. 
8. General and Particular Scriptural Texts. 
9. Ambiguous and Clarified Scriptural Texts. 

The excerpts of al- Wu,sul ilii ma'rifat leave no doubt as to the 
original author's polemic concern with qiyiis, ijtihiid, and isti(lJiin and 
the energy he expended in refuting the methods of his opponents. 
It was above all this aspect of his work that attracted al-Q?.<;II al-
Nu'man, who appreciated being able to cite clever Sunni arguments 
against the methods of the Sunnis themselves. While Ibn Da'ud was 
arguing against a developed science of jurisprudence, al-Q?.c;l1 al-
Nu'man's excerpts unfortunately do not preserve references to his 
opponents by name except, perhaps, in the case of al-Shafi'L Yaqilt's 
citation shows that Ibn Da'ild criticized Mu}:!.ammad b. Jar1r al-
Tabarl in particular. Another possible opponent behind the diatribe 
against legal analogy is the famous Ibn Sura)j. We know that Ibn 
Da'ild debated Ibn Surayj on numerous occasions. Ibn Surayj wrote 
a treatise arguing against Ibn Da'ild on legal analogy, Kitiib .fi al-
radd 'alii Ibn Dii'ud .fi al-qiyiis, and another refutation dealing with 
points where Ibn Da'ild disagreed with al-Shafi'L Al-Subkl appar-
ently had access to both of these works in the fourteenth century 
and describes the latter as copious and valuable (/:tiifil nafis). 80 

In Hallaq's view, aljiqh came into existence after a "genuine 
synthesis ... between rationalism and traditionalism" owed primarily 
to the influence of Ibn Surayj and his students. aljiqh, one gath-
ers from his presentation, did not and could not exist without the 
acceptance of the validity of qryiis.81 Therefore, the works of the 

80 Taj al-D1n al-Subk1, Tabaqiit al-shiifi'!yah al-kubrii, 10 vols., ed. 'Abd al-Fatta\:1 
al-l:lilw and Mal.1mild Mui:Jammad al-Tana\:11 (Cairo: Hajr, 1992), 3:23. 

81 Hallaq, /:;Iamie Legal Theories, 32-35. 
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{:ahirfs Da'ild and Ibn Da'ud, who rejected qiyas, could not have 
been comprehensive presentations of zqiil al-jiqh. On the contrary, 
however, the general acceptance of legal analogy as one of the key 
sources of Islamic jurisprudence was the result of an historical debate 
which took place within the genre of al-jiqlz. The tradition of 
manuals on the subject most likely predated the compromise or syn-
thesis of which Hallaq speaks. for example, omits the opin-
ions of Ibn Da'ud on purpose on the grounds that he was incapable 
of performing qiyas,82 but this had not always been the case. Even 
in the eleventh century, the opponents of legal analogy were not 
entirely marginalized. Shiite jurists such as al-Qa<;lf al-Nu'man and 
the Twelvers al-Shaykh al-Mufid (d. 413/1022), al-Sharff al-Murta<;la 
(d. 436/1044), and al-Shaykh al-Tilsf (d. 46011067) wrote against 
legal analogy in their manuals of zqiil al-jiqlz, but Sunni jurists as 
well, such as Ibn J:Iazm (d. 456/1064) and al-Khatfb al-Baghdadf 
(d. 463/1071), also wrote zqiil al-jiqlz works which severely restricted 
legal analogy as a valid method of discovering the law. As Bernard 
Weiss sums up, "It was not a foregone conclusion among medieval 
Muslim jurisprudents that analogy was to be counted among the 
indicators of the divine law, the instruments whereby the law became 
manifest". 83 

It is unlikely that Ibn Surayj was the only or even the principal 
innovator in the field of zqiil al-jiqlz against whom Da'ud, al-Tabarf, 
and Ibn Da'ud were arguing. This is particularly clear from the refu-
tations of included in the works of al-Tabarf and Ibn Da'ud. 
lsti(zsiin was generally rejected by the Shafi'fs. Al-Shafi'f himself wrote 
a work entitled Ibtal al-isti/:tsiin, and to him is attributed the state-
ment man istaf:tsana Ja-qad slzarra'a ("He who adopts istif:tsan has legis-
lated"), equating isti!zsiin with a heretical usurpation of God's role as 
the sole determiner of the law.84 From early on, isti(zsiin was most 
strongly associated with jurists of the J:Ianafi tradition. Mu}:lammad 
b. al-J:Iasan al-Shaybanf (d. 189/804), Abu J:Ianffah's disciple, wrote 
a work entitled Kitiib al-isti(zsiin.85 Later J:Ianafi jurists such as Abu 

82 al-Fu,fiil.fi al-l!!iil, 3:296. 
113 Bernard G. ·weiss, Tlte Search for God's Lttw: Islamic ]urisptudeuce i11 the W1ili11gs 

rif Sf!Yf al-Dfn al-Amidl (Salt Lake City: Utah University Press, 1992), 633. 
84 al-Shafi'r, al-Umm, 8 vo1s. (Cairo: Dar al-fikr, 1990), 7:309-20; idem, al-Risiilalz, 

503-8. Weiss, Tlze Search for God's Lttw, 672. 
85 Ibn al-Nadrm, al-Fihrist, 25 7. 
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al-I:lasan al-Karkhf upheld istibsiin, and it became widely accepted 
in the l:fanafi madhhab.86 The fact that both al-Tabarf and Ibn Da'ud 
included a refutation of istibsiin in their manuals of al-fiqh sug-
gests that they were not writing primarily or exclusively against Shafi'f 
opponents like Ibn SuraY.i. Rather, they must have been writing, at 
least in part, against earlier or contemporary jurists in the I:lana£1 
tradition who upheld istibsiin. This, coupled with the evidence pre-
sented above that wrote a work on al-fiqh, suggests that 
Ibn SuraY.i could not have founded the genre of al-fiqh. Jurists 
associated with the l:fanafi tradition must have played an important 
role in shaping the genre during the ninth century, though later bio-
graphical and legal sources, skewed quite heavily toward the Shafi'fs, 
have obscured this. 

The Fatimid jurist al-Qaqf al-Nu'man preserves in Ikhtilaf u,rul al-
madhiihib substantial portions of a manual on alfiqlz by the 
renowned Z:ahirf jurist Abu Bakr Mul).ammad b. Da'ud. In all like-
lihood, these passages derive from the work al- ilii ma'rifot al-

which presented a comprehensive and sophisticated legal meth-
odology, covering the topics of consensus, taqlrr; istibsiin, istidliil, and 
ijtihiid in distinct chapters within a unified framework. The work 
probably dates to the late ninth century, some years after the death 
of Ibn Da'ud's father in 270/884. The evidence concerning this 
work, as well as works by Da'ud al-Z:ahirf, and al-Tabar!, 
allows a revision of the view that Ibn Surayj's students were the first 
authors of al-fiqlz manuals. The two Z:ahirfs and Mu.l).ammad b. 
Jarfr al-Tabarf were not the creators of the genre either. All three 
were writing against others who had upheld isti/:tsiin, ijtihiid, and legal 
analogy, and the most likely authors to have done so consistently 
were jurists in the I:lanafi tradition. 

Hallaq has argued that the science of jurisprudence, as formulated 
in a genre of works termed al-fiqh, did not arise until the tenth 

86 On istif.zsiin in general, see George Makdisi, "Ibn Taimiya's Autograph Manuscript 
on Isti/:lsiin: Materials for the Study of Islamic Legal Thought", in George Makdisi, 
cd., Arabic and Islamic Studies in Honor qf Hamilton A. R. Gibb (Leiden: E. J. Brill, 
1965), 446-79; John Makdisi, "Legal Logic and Equity in Islamic Law", American 
]oumal qf C:omjwrative Law 33 (191!5):63· 92; Weiss, 1he Search for I.n.w, 672 76; 
Hallaq, Islamic Legal 7lzeories, 107-13; 4:223-52; Abu al-I:lusayn 

al-Mu'tamad, 2 vols. (Beirut: Dar al-kutub al-'ilmfyah, 1983), 2:295-97; Ibn 
f.Iazm, al-lfzkiim fi al-al;kiim, 2 vols. (Cairo: Dar al-Q.adrth, 1984), 2: 192-226; ai-
Arnidf, al-lfzkiimfi al-al;kiim, 4 vols. (Cairo, n.d.), 4:136-39. 
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century. He goes so far as to claim that the lack of literature on 
jurisprudence in the ninth century is "causally connected with the 
very development of legal theory, which was to emerge only as late 
as a century after al-Shafi'r's death".87 On the contrary, it is more 
likely that the lack of literature on jurisprudence from this century 
is due particularly to the ravages of history. In jurisprudence, as in 
many other fields such as law, theology, and philosophy, very few 
works have survived intact from this period. It is reported that when 
al-Tabar! decided to write a comprehensive work on legal analogy, 
his bookseller, Abu al-Qasim al-I;Iusayn b. I;Iubaysh, gathered over 
thirty titles devoted to the topic. 88 This anecdote gives some idea of 
the sheer number of legal works, the vast majority of which are now 
lost, that were produced before 310/923, al-Tabarr's death date. 
Similarly, of the over four hundred works attributed to Ibn Surayj, 
only a tiny fraction survives. Assiduously combing extant sources 
demonstrates the existence of a number of early works on u;;iil aljiqh; 
we must assume that these represent only a handful among many 
lost works which have escaped mention. 

·works on jurisprudence from later times preserve indications that 
the ninth century was a period of dynamic intellectual production 
in the field of legal theory, and it seems reasonable to see these indi-
cations as traces of sophisticated debates on legal theory originally 
presented in works now lost. One cannot take the fact the manuals 
themselves have not been preserved and have not been mentioned 
specifically in biographical dictionaries as proof that they did not 
exist. The opinions of such major ninth-century figures as 'Jsa b. 
Aban (d. 2211835-36), al-Na:?:?am (d. 220-30/835-45), al-Karab1s1 
(d. 248/862-63), al:JaJ:ll:? (d. 255/869), Da'ud b. Khalaf 
(d. 270/883), and Abu 'Ali al:Jubba'I (d. 303/915-16) are cited 
prominently in later works on u;;iil aljiqh, a fact which suggests that 
they at one time made major contributions to the development of 
legal theory. Dialectic is one of u;;iil al-jiqh's central features, and 
extant works in the genre, like an archive, preserve, sometimes in 
vestigial form, the historical debates which played a role in its com-

87 Hallaq, Islamic Legal Theories, 36. 
88 As it turns out, al-Tabarf never actually completed the work, and the books 

were returned. Yaqut, Mu)am al-buldiin, 18:81. 
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position. The opinions of earlier authorities such as Da'ud, 
al-Karabrsr, and others are not included simply as straw men rep-
resenting heretical theories or positions which should be rejected,89 

but rather as a record of the debates which shaped the science and 
gave it its present form. Mter having passed through the wringer of 
the tradition for two or more centuries, their contributions have 
dwindled radically to a few odd statements. Nevertheless, the fact 
that they continue to be cited in the tradition suggests the possibility 
that they derive from works in the U!iil al-jiqh genre and have been 
preserved in part for that reason. 

The structure of al- Wu!iil ilii ma'rijat al-U!iil shows a close affinity 
with the later genre of U!iil al-jiqh and is at the same time quite dis-
tant from that of al-Shafi'f's Risiilah. Despite the place of honor 
assigned to it by the later tradition, al-Shafi'r's work could not have 
begun the U!Ul al-jiqh genre as evident in al- WU!iil and later extant 
works, and indeed seems outside the main lines of development of 
the genre. This is particularly so if one looks at its organization, 
which does not present a list of U!iil. The genre of U!iil al-jiqh did 
not arise, though, only after the turn of the tenth century, its first 
authors were not students of Ibn Surayj, and the genre as a whole 
did not result from a compromise between rationalism and tradi-
tionalism engineered primarily by Ibn Surayj himself. Al- Wu!iil ilii 
ma'rijat al-U!iil was one of many U!iil al-jiqh works authored in the 
ninth century. Its contents, as well as those of al-Tabarf's al-Bayiin 
'an U!iil al-a/:tkiim, suggest that numbers of works were written before 
them by jurists outside the circle of Ibn Suraxj. U!iil al-jiqh was cre-
ated and developed during the ninth century, and its roots may 
indeed go back to al-Shafi'r's time. Only further investigation of such 
early works will allow us to understand the rise of the al-jiqh 
genre and the development of Islamic jurisprudence in this crucial, 
formative period. 

89 Hallaq, "Shafi'i", 588. 
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12 
EARLY IJTIHAD AND THE LATER 
CONSTRUCTION OF AUTHORITY 

WaelHallaq 

The creation of an archetype, i.e., an ideal authoritative model or 
standard to which all other types must conform or emulate, is undeniably 
a prime concern of juristic typologies. In the case of Islamic law, this 
archetype is the absolute mujtahid whose legal knowledge, presumed 
to be all-encompassing and wholly creative, is causally connected with 
the founding of a school. The school is not only named after him, but 
he is purported to have been its originator. The comprehensive and 
wide-ranging knowledge attributed to the absolute mujtahid is matched 
only by his assumed in-depth knowledge of, among other things, legal 
methodology or Ufiil al-fiqh (which is by necessity of his own creation), 
Quranic exegesis, badlth criticism, the theory of abrogation, legal lan-
guage, positive and substantive law, arithmetic, and the science of juristic 
disagreement. 

The salient feature of the founders' ijtihtidic activity is no doubt 
the direct confrontation with the revealed texts, for it is only this deified 
involvement with the divine word that requires and presupposes thorough 
familiarity with so many important fields of knowledge. Even when 
certain cases require reasoning on the basis of established legal rules 
and derivative principles, the founding jurist's hermeneutic is held to be, 
in the final analysis, thoroughly grounded in the revealed texts. The 
founder's doctrine constitutes therefore the only purely juristic mani-
festation of the legal potentiality of revealed language. Without it, in other 
words, revelation would remain just that, revelation, lacking any arti-
culation in it of the legal element. His doctrine lays claim to originality 
not only because it derives directly from the texts, but also because it is 
gleaned systematically, by means of clearly identifiable principles, from 
these sources. Its systematic character is seen as a product of a unified and 
cohesive methodology which only the founder could have forged; but a 



318 THE FORMATION OF ISLAMIC LAW 

Early ijtihad and the later construction of authority C/:) 25 

methodology, it must be asserted, that is itself inspired and dictated by 
revelation. 

Now, what is striking about this typological conception of the founder 
mujtahid is its absoluteness not only in terms of credentials or epistemic, 
and indeed moral, authority, 1 but also in terms of chronological rupture 
with antecedents. At the juncture of this rupture, the precise point at 
which the most accomplished type of mujtahid is formed, the typology 
suffers from a memory loss, overlooking in the process the existence in 
reality of the founder's predecessors and his own immediate intellectual 
history. For it was with the latter that the mujtahid-imams formed a 
continuity, and of the former that they were necessarily a product. In 
the constructed typology, as perceived by the later legal profession, the 
founders became disconnected from previous generations of jurists as 
well as from a variety of historical processes that indeed culminated in 
the very achievements of the imams.2 

II 

The following pages argue that this rupture did in fact take place and 
that it was certainly strategic and by no means fortuitous. As jurists, the 
founding fathers were highly accomplished, but not as absolutely and 
as categorically as they were made out to be. Dissociating them from 
the achievements of their past was only one of many ways to increase 
their prestige and augment the resume of their accomplishments. But 

1 That the founders' authority also contained a strong moral element is abundantly 
attested by the maniiqib literature. See, for instance, Al:tmad b. l:lusayn Abii Bakr ai-
Bayhaqi, Mamiqib ai-Shafi'i, ed. Al:Jmad ,?aqr, 2 vols. (Cairo: Maktabat Dar al-Turath, 
1971), I, 260-385, 486-550, and passim; Shams al-Oin b. 
ai-Ra<i, al-Faqir al-Stilik li-Tarjib Madhhab al-/miim Malik, ed. 
Abii ai-Ajfan (Beirut: Dar ai-Gharb ai-Islami, 1981), 139 ff., 167 ff., 173 ff.; 

b. Yiisuf 'Uqiid al-jummiin fi Maniiqib al-/mtim al-A'?'lm Abi 
/fanifo al-Nu'miin (Hyderabad: Marba<at ai-Ma<arif. 1394/1974), 211-31,239-96. On 
epistemic and moral authority, see sources cited in the preface, n. 1. 

2 Shams ai-Din b. Shihab al-Din ai-Ramli, Nihiiyat al-Mttbtii} ilii Sharb al-Minhiij, 8 vols. 
(Cairo: Babi al-l:lalabi, 1357/1938; repr. Beirut: Dar ai-Turath ai-<Arabi, 
1939), I, 41, reports, on the authority of Ibn that none other than the four 
imams may be followed, either in the issuing of Jatwiis or in courtroom litigation. 
Representing the authority of school affiliation, this opinion of Ibn became 
widely accepted by many later jurists of all four schools. l:lanab, Mawiihib al-jalil, I, 
30, quotes Ibn statement and enhances it with another by Ghazali (p. 31) who 
declares the founders' and schools' legal doctrines superior to those of earlier jurists. 
See also 'Abd b. Ba'alawi, Bughyat al-Mustarshidi11 fi Talkhi! 
Fatiiwti ba'¢ al-A'imma min al-'Ulamii' ai-Muta'akhkhirill (Cairo: MuHafa Babf al-
l:falabi, 1952), 274. 
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it was perhaps the only way to construct their supreme authority. True, 
they were mujtahids - or some of them were, at any rate - but not with-
out qualification and certainly not absolutely. We shall try to show that 
none of them exercised ijtihiid across the board, in each and every case 
they addressed or opinion they held. Indeed, we shall attempt to demon-
stt·ate that many of the opinions they held were inherited from other 
authorities. 

Let us begin with I:Ianafism. In this school, and wholly in line with Ibn 
Kamal's typology as we earlier outlined it,3 the limits of hermeneutical 
activity were set by the imposition of a hierarchical taxonomy of legal 
authority,4 at the top of which stood the doctrines of Abu I:Ianifa (d. 150/ 
767) and, immediately following, those of Abu Yusuf (d. 182/798) and 
Shaybani (d. 189/804).5 Embodied in written narratives, these doctrines, 
known as ¢hir al-riwiiya, were transmitted through several channels by 
trustworthy and highly qualified jurists. A marginal number of cases 
(masii'ii) belonging to the category of :r.dhir al-riwiiya were also attributed 
to Zufar and al-l:lasan b. Ziyad, two of Abu I:Ianlfa's foremost students.r' 
Now, these doctrines were deemed binding, and no later mujtahid, how-
ever qualified he may have been, was permitted to reinterpret or diverge 
from them. For the I:Ianafites, they represented not only the highest 
authority in the school, but were chronologically the earliest. Some 
doctrines belonging to the later mujtahids were also deemed author-
itative, but, in theory at least, they were second in prestige and were 
interpreted in light of the principles that Abu l:fanifa and his two dis-
tinguished students elaborated.7 

Despite the authority which Abu l:fanifa carried as the eponym and 
ultimate founder of the school, its jurists could not wholly deny the 

3 Chapter 1, section IV, above. 
4 Fakhr al-Oin Hasan b. al-Dzajandl Qa<;llkhan, Fntiiwii printed on 

the margins of al-Fatiiwii al-Hindiyya, ed. and comp. al-Shaykh et al., 6 vols., 
as vols. 1-lll (repr.; Beirut: Dar ll)ya' al-Turath al-'Arabl, 1400/1980), I, 3; Wael B. 
Hallaq, "From Fatwiis to Funt': Growth and Change in Islamic Substantive Law," 
Islamic Law and Society, 1 (February 1994): 39. 

s The fact that in terms of hierarchical authority Abu l:"lanlfa stood fim did not mean that 
his opinion had precedence in all cases. When, for example, the two disciples held the 
same view, and the master held another, the jurist was allowed to adopt the opinion 
of the disciples. See 'Umar b. 'Abd ai-'Aziz al-l:"lusam al-Shahid Ibn Maza, Sharf:, Adab 
nl-Qii(IJ. ed. Abu al-Wafa al-Afghani and Mubammad Hashimi (Beirut: Dar al-Kutub 
al-'IImiyya, 141411994), 20. For various I:lanafite opinions on the matter, see Ibn 
'Abidln, Sharh al-Mmzziimll, 14 If. 

6 On ranking the five Hanafite masters in terms of hierarchical doctrinal authority, see 
<Ala' al-Oin Mubammad 'Ali (ai-'Aia'l), al-Durr nl-Mukhtiir, primed with 
Ibn 'Abidin's /fiishiya, I, 70-71. 

- lhn 'i\hidin, Hii.chip. I. 70 If. 
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obvious fact that I:Ianafite law, as it originated with Abu I:Ianifa, owes 
a cerrain debt to his predecessurs.8 But this debt and the legal doctrine 
that it represented carried no real authority. In fact, the authorities from 
whom Abu I:Ianifa appropriated his doctrine never formally entered into 
the orbit of authoritative doctrine, as schematized in the hierarchy of 
I:Ianafite law. As we have seen, the highest authoritative form of this 
law begins with Abu I:IanTfa, not with anyone earlier. Furthermore, it is to 
be stressed that this recognition of indebtedness to the past was highly 
nominal, originating as it did in the desire to increase the founder's pres-
tige and authority by the construction and articulation of a pedigree 
extending back, through the Followers and Companions, to the Prophet. 
Nevertheless, there is much historical truth to this construction. The 
I:Ianafite jurists articulated a genealogy, elegantly stated in both prose 
and verse, indicating the extent of Abu I:IanTfa's debt: Fiqh, they said, 
"was planted by cAbd Allah Ibn Mascud, irrigated by cAlqama, harvested 
by Ibrahim threshed by I:Iammad, milled by Abu I:Ianlfa, 
kneaded by Abu Yusuf, and baked by ShaybanL The Muslims are 
nourished by his bread."9 

The real debt owed to pre-.E:fanafite sources, on the one hand, and 
the construction of Abu l:Ianlfa's authority, on the other, created in 
I:Ianafism a serious doctrinal conflict. This conflict manifested itself in 
the emergence of a duality of doctrinal orientation. In a report classified 
as having the highest authority in the school, Abu l:Ianifa is said to have 
remarked: "I refuse to follow (uqal!idu) the Followers because they were 
men who practiced ijtihiid and I am a man who practices ijtihiid" (the 
Followers in this case being his immediate predecessors). Yet in another 
report which was relegated, in terms of authority, to a secondary status, 
Abu l:Ianlfa is said to have maintained the opposite view, accepting in 
particular the doctrines of the senior authorities among the Followers. 10 

These two contradictory reports raise a couple of important issues. 
The first is what their ranking was in terms of school authority. The 
anti-taqfid position of the Followers emerged as superior to the other, a 
fact which attests to the dominance of the authority-construction process 

8 See, for instance, Abii b. A):lmad ai-'Ayni, ft Sharf; 
al-Hidiiya, 12 vols. (Beirut: Dar al-Fikr, 1980), I, 52, who argues that the later com-
mentators understood Marghinanl's phrase "early reasoners" (awii'il al-mustanbifJn) to 
refer to Abfl f:Ianlfa and his two students. He argues that the phrase was meant in a 
general way so as to include jurists earlier than Abii I:Ianifa. 

9 Ibn 'Abidln, ljiishiya, I, 49-50. The verse runs as follows: "al-jiqhu zar'u bni Mas'iidi 
wa-'Alqamatu I /Ja!!iiduhu thumma lbriihJmtt dawwiisu; Nu'miinu fii/Jinuhu Ya'qiibu 
'iijinuhu I Mubammadun khiibizu wal-iikilu a/-niisu." 

10 Ibn Ma7_a, Shar(1 Adab 19. 
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over acknowledgment of the debt to predecessors. The second is the rela-
tionship berween these positions, on the one hand, and Abu J:Ianifa's 
substantive law, on the other. The later J:Ianafites argued that the second 
position justified Abu J:Ianifa's debt to the generation that immediately 
preceded him; whereas the first showed that when his opinions were 
identical to those held by the predecessors, it was because his otherwise 
independent ijtihiid corresponded with theirs. It was further argued 
that this correspondence enhanced Abu J:Ianifa's opinions and lent them 
added support and authority. 11 The focus, therefore, is Abu I:Ianifa: 
authority resided in him however things might turn out, and whether 
or not he owed his predecessors any debt. If he adopted none of their 
opinions, then his authority as an independent mujtahid and a founder 
was categorically confirmed, and if he did in fact adopt them, then due 
to the authority bestowed upon him by Followers such as Nakhacl (d. 96/ 
714) and I:Iammad (d. 120/737), his authority as a mujtahidwho reached 
conclusions identical to his predecessors was also confirmed. 

As Abu I:Ianlfa's teacher, I:Iammad figures prominently in the former's 
doctrine. He, and to a lesser extent several others, appear either as links 
to earlier authorities, or as the ultimate reference. In a certain case per-
taining to prayer, for instance, Abu l:Ianlfa explicitly adopts J:Iammad's 
opinion as his own. 12 The list of his indebtedness to I:Iammad can run 
long. 13 In another case involving prayer under threat ([altit al-khawf), he 
espouses Nakhaci's opinion, which the latter seems to have inherited in 
his turn from <AbdAllah Ibn <Abbas (d. 68/687). 14 As a matter of interest, 
we should also note that Ibn Abl Layla (d. 148/765), another presumably 
absolute mujtahid and an Iraqian authority, disagrees with Abu f:Ianlfa 
and upholds b. Rabai:I's opinion. 15 Here, both mujtahids defer 
to earlier authorities. In addition to l:Iammad and Ibrahim 
cAbd Allah b. Ja<far appears, to a lesser extent, as one of Abu I:Ianlfa's 
authorities. 16 Likewise, Ibn Abi Layla's ijtihiidic authorities include 
al-l:Iakam, the Medinese jurists, and even Abu l:fanifa himself. 17 In a 
case involving preemption, for instance, he first adopted Abu l:fanifa's 
view then renounced it in favor of another opinion held by the Hijazi 

II Ibid. 
12 h. ldris ai-Shafi'i, Kitiib lkhtiliif al-'lriiqiyyin, in his al-Umm, ed. 

Mararji, 9 vols. (Beirut: Dar ai-Kutub al-'llmiyya, 1413/1993), VII, 211. 
13 See, for instance, ibid., VII, 184-85 (a case of wadta), 218,219 (cases of prayer), 223 

(ritual purity), 230 (blood-money), and passim. 
' 1 Ibid., VII, 214. 
11 Ibid. 'Ara' b. Rahal) (d. 114 or 115/732 or 733) was a Meccan jurist. 
'" See, e.g., ibid., VII, 237. '7 Ibid., VII, 176, 218, 227, 233. 
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jurists. 18 Abu Yusuf, a companion of Abu I:Ianifa and a student of his, 
also espoused certain of Ibn Abi Layla's opinions. 19 In two penal cases, 
Shaybani espouses opinions originally held by Nakhaci and l::fammad, but 
apparently passed on to him by Abu J:Ianifa?0 

Abtt Yttsuf's and Shaybani's doctrines can thus be attributed to three 
distinctly different sources: Abu l::fanifa's ijtihiidic teachings, the inherited 
tradition of other, mainly earlier, jurists, and their own ijtihiid. Since both 
authorities were considered by the l:lanafite school as carrying nearly 
equal weight to that of Abu l:lanifa himself, it becomes obvious that 
the latter cannot, in reality, be considered the school's actual founder. 
He owed as much, or nearly as much, to his predecessors as his two dis-
tinguished students owed to him. He was no more a founder or even an 
absolute mujtahid than were his immediate predecessors and younger 
contemporaries, such as Abu Yusuf, Shaybanl, and al-l:lasan b. Ziyad. 

The evolution of Abu l:lanifa's authority as the most important figure 
in the school is best exemplified in the transformation that took place 
in the case of the tithe levied on cultivated land. Abu Yusuf reports on 
the authority of Ibrahim al-Nakhaci, through l::fammad, that whatever 
grows on land, however small or large, is subject to a rithe. Abu Yusuf 
then adds that Abu l::fanifa adopted this opinion (kana Abu ljan!fo 
ya'khudh bi-hiidhii al-qawl). 21 The later jurist Sarakhsl presents the matter 
as follows: 

The basis of the duty to pay tithe is God's statement [2:267]: "Spend of the 
good things which ye have earned, and of that which we bring forth from 
the earth for you." The meaning of "earned" is material wealth on which 
the alms-tax is paid. The meaning of the statement "that which we bring 
forth from the earth for you" is tithe. God also said [6: 142]: "And pay the 
due thereof upon the harvest day." Likewise, the Prophet said: "Whatever 
land produces is subject to tithe." 

18 Ibid., VI!, I 76. 
19 Ibid., VII, 230. Abu Yusuf's authority was likewise constructed by means of making 

him the only teacher of al-l:Iusayn who is reported to have introduced l:Ianafism 
to when in fact the latter studied under twenty-three scholars. Abu Yusuf thus 
becomes the sole authority from which l:Ianafism was derived. Moreover, 
al-1::1usayn studied only badith with Abu Yl1suf, but later sources claim the latter to have 
been his teacher of law. See N. Tsafrir, "The Beginnings of the 1::1anafl School in 

Islamic Law and Society, 5, 1 (1998): 2-3. 
20 b. al-l:Iasan al-Shaybani, Kitiib al-A!! ai-Ma'rzif bii-Mabsuf, ed. Abu al-

Wafa al-Afghani, 5 vols. (Beirut: 'Alam al-Kutub, 1990), IV, 439, 477. For orher cases 
where Abu Yiisuf and Shaybani followed the opinions of the Medinese and other 
jurists, see Ibn 'Abidin, Shttrb ai-Man'{;iima, 1-53, at 31; Ibn 'Abidin, f:liishiytt,!, 75. 

21 Ya'qub b. Ibrahim Abu Yusuf, Kitiib ai-Khariij (Beirut and Cairo: Dar al-Sharq, 1405/ 
1985). 158. 
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Abu l:fanlfa's principle is that whatever grows in gardens and is meant to 
be cultivated of the land is subject to tithe, be it cereals, legumes, dates, 
herbs, chlorophyta (wasma), saffron, roses or dyeing plants (wars). 22 This 
is also the opinion of Ibn <Abbas. It is reported that when he was governor 
of he imposed the tithe on legumes, levying one measuring unit 
out of ten. Abu l:fanifa rationalized this opinion by the general Prophetic 
tradition "Whatever the heavens water and whatever the land produces 
is subject to tithe." He held the opinion that tithe, like khariij, is an 
encumbrance on cultivable land. Just as the developmenr of the land gives 
rise to the levy of kbariij, so does it give rise to titheY 

Note here that Nak.hacl, who appears in Abu Yusuf as the original, author-
itative source of the doctrine, has been t>ntirely removed from Sarakhsi's 
reconstruction, and instead replaced by a cluster of revealed statements 
supplemented by the authority of Ibn <Abbas, a Companion. The func-
tion of inserting this authority subsequent to the Quranic and Apostolic 
citations is to give the otherwise unspecific and highly general stipulations 
of the Quran a clearly defined and precise meaning, a meaning that is 
determined by Ibn <Abbas's concrete practice. Thus, the latter's supple-
mentary report is an exegetical exercise which permits the clarification 
and delimitation of the legal significance of the two Quranic verses. 

In this passage, two more points are to be noted: on the one hand, 
there is a presentation of the revealed subject matter together with 
Sarakhsi's annotation; on the other, there is Abu J:Ianifa and his opinion. 
The logical sequence of how authority proceeds directly from revela-
tion to Abu J:Ianifa's reasoning (partly manifested in the analogy with 
khariij) becomes crystal clear. In this exercise of authority reconstruction, 
Sarakhsi erases the debt to Nak.haci, thereby dissipating the latter's author-
ity altogether. Abu J:Ianifa, on the other hand, emerges as the first and 
direct interpreter of revelation par excellence, a necessary condition of an 
absolute mujtahid and founder of a school. 

At this juncture, a natural question poses itself perforce: Why did 
Abu I:Ianifa - not Nakha<I, I:Iammad, or, for that matter, Abu Yusuf 
or Shaybanl - become credited with founding the school, and hence-
forth achieve the status of an absolute mujtahid? A comprehensive answer 
cannot be offered at this point in time, especially as to the choice of Abu 
J:Ianifa as putative founder of his school (or the choice of any of the other 

22 The wasma and wars are south Arabian plants whose leaves are used as dyes, the former 
imparting a green pigment and the latter a yellow one. See Jamal al-Oin Ibn Man:j:ftr, 
Lisiin nl-'Amb, 15 vols. (repr.; Beirut: Dar 1972), VI, 254, XII, 637. 

23 Muhammad b. Al)mad Abii Sahl al-Sarakhsi, al-Mabsii.t. 30 vols. (Cairo: Marba<ac 
al-Sa'ada, 1324-3111906-12), III, 2. 
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presumed founders), given the state of our present knowledge. But it is 
fairly clear that Abu I:Ianifa's rise to a status of founder had to do with the 
emergence of the concept of authority in law. In view of the near total 
aloofness of the state and of any of its organs from the domain of law, 
legal authority had to be anchored in a source, and this source was the 
arch-jurist as an individual legal personality. In other words, we cannot at 
this juncture explain why Abu I:Ianifa specifically and the other eponyms 
were chosen to play the role of founder, but we do know that they 
filled the requirements that were imposed by the idea of legal authority. 
In the case of Abu I:Ianlfa, he certainly emerged as an authority ex post 
facto; this is attested in a revealing remark made by Jal:ti?- to the effect that 
Abu I:Ianlfa rose to importance after having virtually been a persona non 
grata ('ar.uma sha'nuhu ba'da khumiilihi).24 It is significant that Jaf:J.i?-, 
who died in 255/868, was, in terms of chronology, sufficiently close to 
the realities of Abu I:Ianifa's immediate successors to be considered by 
us a reliable observer, and too early to have succumbed to the ideological 
biases of authority construction that developed in the period after him. 
JaJ:ti?-'s evidence is bolstered by the credible testimony of<Abd al-RaJ:tman 
b. Mahdi who, around the very end of the second century A.H. (800-820 
A.D.), observed that the most distinguished jurists of his time were SufYan 
al-Thawrl, Malik, f:Iammad b. Zayd, and <AbdAllah Ibn al-Mubarak. 25 

Abu I:Ianifa is conspicuously absent from this list. 
The lack of any work by Abu f:Ianifa himself, and the improvements 

and virtually indistinguishable contributions made by his two students 
on his behalf, makes Abu ljanifa a difficult case study. In this respect, 
Malik b. Anas (d. 179/795), the eponym of the Malikite school, provides 
a better illustration of the process by which an early jurist was sub-
sequently made an absolute mujtahid and a founder. 

In the Muwat.ta', Malik himself is primarily a transmitter of earlier 
or contemporary doctrine, particularly the consensus of the Medinese 
jurists. 26 In certain instances though he maintains his own opinion, 
especially, one gathers, when the Quran or Prophetic Sunna elaborates 

24 Abn 'Uthman 'Amr b. Rmii'i/, ed. 'Abd al-Salam Hariin, 2 vols. (Cairo: 
Maktabat al-Khanji, 1964), II, 272. 

25 Abfl Ibrahim b. 'All al-Shirazi, Tabaqiit al-Fuqahii', ed. 'Abbas (Beirut: Dar 
al-Ra'id al-'Arabi, 1970), 94. 

26 Malik was under the influence of several leading jurists, including Ibn Shihab ai-Zuhri, 
Ibn Hurmuz, Zayd b. Aslam, Abu al-Zinad, Abf1 al-Aswad Yatim 'Urwa, Ayyub al-
Sikhtyani, Rabfa b. Abi 'Abd b. Sa'Id Musa b. 'Uqba, and 

b. 'Ajlan. Shams al-Oin Ibn al-Dibiij al-Mudhahhab 
fi Mtt'rifitt A'yiin 'Ulamii' al-Madhhab (Beirut: Dar al-Kucub al-'Ilmiyya, 1417/1 996), 
79-80. 
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certain legal themes. An example in point is the issue of a woman's right 
to inheritance within the family. Here Malik renders his own opinion 
while relying on the Quran and Prophetic Sunna.27 Less frequently do 
we find him formulating legal norms on the basis of Prophetic Sunna 
alone.28 In still other instances, Malik can be found to espouse an opinion 
with neither the textual evidence nor legal reasoning in justification of the 
opinion.29 Even if we assume that such opinions were his own, that is, 
that they were reached by him through ijtihad- an assumption, we shall 
see, that is largely unwarranted - it remains the case that the totality of 
these opinions is comparatively marginal in the Muwat.ta'. 

It is often clear that not all opinions stated by Malik in the Muwatta' 
are his own,30 although it is also often the case that the picture is not very 
dear. In certain instances, Malik is made to state opinions that initially 
seem to be his, when it later transpires that they are not. In a case per-
taining to alms-tax, for instance, Malik states an opinion which he later 
qualifies with the formula "This is the best I have heard."31 Were it not 
the best he had heard, it is highly probable that he would have avoided 
making any remark. Similarly, in a case involving preemption, an opinion 
is introduced by the oft-used formula "Malik said" (qala Malik). Having 
stated the opinion, Malik falls silent, and Ya}:tya, the most renowned trans-
mitter and narrator of the Muwatfll', 32 interjects himself with another 
qiila Malik formula that is followed by yet another of Malik's common 
formulas, namely, "This is the opinion which we hold" (wa-hadha al-amr 
cindana)Y Of special importance in this phrase is the last word, cindana, 
which is in the plural and which refers to the Hijazi jurists in general 
and the Medinese in particular. It turns out here too that the opinion is 
not Malik's. The expression of a collective opinion varies in detail and 

17 Malik b. Anas, al-Muwatta' (Beirut: Dar ai-JII, 141411993), 462. 
2" Ibid., 467. For a detailed study of the Muwatta"s hierarchy of doctrine, see Yasin 

Dmron, The Origim of Islamic Law: The Qur'an, the Muwatta' and Medinmt 'Amal 
(Richmond: Curwn, 1999). 

''1 E.g. ibid., 452, 461, 464, 756, and passim. 
30 This is consistent with the well-known and oft-quoted report that Malik refrained from 

giving, or at least was reluctam to offer, his own opinions on all questions addressed 
to him: Ibn Dibiij, 69-70. This reluctance is said to have been motivated by 
piety, but it is just as likely that it was due to the fact that Malik did not always have an 
answer to give, much less his own answer. In this context, it is perhaps fruitful to com-
pare this account with Malik's own student, l:larith b. Asad, who did not issue fotwtis 
because he, by his own admission, often did not know the answers: ibid., I76. What 
could be acknowledged in the case of l:larith, however, would have been unthinkable in 
that of Malik, since an admission of ignorance would have flagrantly contradicted the 
epistemic authority so carefully built around him by his school. 

31 Malik, Muwatta', 251, 267,282,771, and passim. 
" Mrm•dhi!J n/),1/J/, I, (i (1. 14). " Malik, Mmutrlftr', 624, also at 584. 
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emphasis, and the significance of these variations is not always clear.34 

The following statements illustrate its various uses: 

1. "I have long observed jurists in our region follow this opinion."35 

2. 'This is what I heard from the jurists, and have long observed Muslims prac-
tice the matter in this manner in our midsr."36 

3. "This is the opinion which the jurists have been adopting in our midst."37 

4. 'The opinion on which we reached consensus, and which is not subject to 
disagreement, and which I have long observed the jurists follow in our region 
is ... "Js 

5. "The opinion on which we have reached a consensus, and the sunna on which 
there is no disagreement, and what I have long observed the jurists follow in 

. . ,w our regwn IS •.• · 

Such statements refer to anonymous practice and agreement, without 
attaching to them the name of any particular jurist. They accompany no 
less than one-eighth (13 percent) of the opinions in al-Muwapta', judging 
by an inventory of the chapter on sales, a rather important part of the 
work.40 Our count furthermore shows that 27 percent of the opinions are 
attributed to earlier jurists, notably Sacid Ibn al-Musayyib, Ya\:lya b. Sacid, 
Ibn Shihab, and Salman b. Yasar.41 Some 21 percent of the opinions 
are based on revealed texts, mostly Prophetic Sunna. The remainder, 
39 percent, are opinions voiced by Malik without authority, be it textual 
or personal. As we have seen earlier, we can in no way be sure that the 
source of such opinions is Malik himself. This means that the corpus of 
Malik's own opinions must be much smaller than 39 percent, and that 
both the f.;adlth and juristic material which he transmitted constitute far 
more than 61 percent of the Muwatta"s contents- that is, if we go by our 
statistical count in the chapter on sales. A random investigation of the rest 
of the Muwatta', though admittedly impressionistic, tends to confirm this 

34 Ibid., 245, 452, 453, 454, 455, 456, 458, 459, 460, 461, 463, 755, 756, 757, 759, 
761, 763, 768, 769, and 

35 Ibid., 464: "w11-'alii dhiilika adraktu ahl al-'ilm bi-baladinii." 
36 Ibid., 688: "fo-hadhii al-ladhi sami'tu min ahl al-'ilm wa-adraktu 'amal al-niis 'alii 

dhiilika 'indanii." 
37 Ibid., 583: "wa-htidhii al-amr al-ladhi lam yazal 'alayhi al-niis 'ind4nii." 
38 Ibid., 459: "al-amr al-mujtama' 'alayh 'ind4nii al-ladhi Iii ikhtiliifo Ji-hi wal-ladhi 

adraktu 'alayhi ahl a!-'ilm bi-baladinii . .. " 
39 Ibid., 463: "al-amr al-mujtama' 'alayh 'ind4nii wal-sumta a!-lati Iii ikhtiliifo Ji-hii 

wal-ladhi adraktu 'alayhi ahl a/-'i/m bi-baladinii . .. " 
<tO Ibid., 539-93. 
41 Ibid., 682, 684, 745, 747, 748, 750, 751, 752, 753, 758 {and passim, for Ibn 

al-Musayyib); 456, 676, 669, 680, 681, 743, 775 (and passim, for Ibn Sa'id); 676, 743, 
744, 746, 755 (and passim, for Ibn Shihab); 456, 687, 744, 749, 753 (and passim, for 
Salman b. Yasar). 
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estimate, which may in fact be overgenerous in its appraisal of Malik's 
own contributions. 

These results are substantially corroborated by Ibn Uways's report of 
Malik's own, revealing explanation of what he attempted to do in the 
Muwatta', a report that is in all likelihood authentic though seldom 
encountered in Malikite works: 

Indeed, most of the contents of the book are not my opmwns but 
rather those which I heard (samiici) from many leading scholars. Their 
opinions were so many that they overcame me (gha!abii 'ttlayya). But their 
opinions are the ones which they took from the Companions, and I in turn 
took these opinions from these leading scholars. They are a legacy which 
devolved from one age to another till these times of ours. When I say 
"My opinion," so it is. [When I say) "The matter subject to agreement," it 
means that matter on which they [the scholars] reached a consensus. When 
I say "The matter as we have it," (al-amr cindanii) it means the matter 
which constitutes the practice in our midst and region, which jurists apply, 
and with which both laymen and scholars are familiar. When I say "Some 
scholars [held]," then it is an opinion that some scholars espoused and 
to which I am inclined. If I have not heard (lam asma<) an opinion [on a 
matter] from them, then I exercise my ijtihiid according to the doctrine of 
someone I have met, so that [my ijtihiid] does not swerve from the ways 
(mndhhab) of the Medinese. If [on a given matter] there is no opinion to be 
heard [at all], then I will formulate an opinion by conducting ijtihiid on 
the basis of the Sunna and in accordance with the jurists' doctrines, as well 
as with the practices of our region since the time of the Prophet.42 

These pronouncements cannot be unauthentic, not only because of the 
unlikely possibility that they would have been put with flagrant impunity 
in the mouth of Malik by later jurists of the school, but also because they 
quite simply undermine the vety authority giving structure to the school 
itself, which furthermore explains why these declarations did not gain 
much notoriety in Malikite literature. Malik himself admits his vast debt 
to the authority and legacy of the Medinese and his own predecessors, and 
this he does readily. It was his followers, especially during the period 
of the school's formation, who sought, consciously or not, to minimize 
this debt. 

Now, in the space of slij?;htly over half a century after Malik's death, 
the Malikite jurists succeeded in promoting Malik to a status of a chief 
authority, a status that put him well on his way to being made the 
founder of the school. This process of what we term authority construe-

41 Al_umd Baba al-Tinbakti, Nay! a/-Ibtibiij bi- Tap·iz al-Dibiij, ed. 'Abd ai-I:JamiJ 
ai-Harama (Tarablus, Libya: Kulliyyat ai-Dacwa ai-Islamiyya, 1989), 295-96; Ibn 
F.nl11-, n. Dihtij, 72--7.'l. 
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tion manifests itself in the Mudawwana, a work associated with the name 
of cAbd al-Salam b. Sacid al-TanCikhi, known as (d. 240/854). 
In this work, Malik appears as one of the foremost authorities on law. 
He is held up as the author of juristic doctrines and opinions, whether or 
not he truly formulated them himself. Surprisingly, many of the opinions 
in the Muwaya' which Malik merely transmitted on the authority of his 
predecessors or anonymous contemporaries appear in the Mudawwana as 
his own. Consider the following examples: 

I. "Yal;tya rold me that Malik heard (sami'a) that blood-money should be paid 
within the span of three or four years. Malik said: Three years is the best I 
have heard concerning this matter."43 It is obvious here that this is not Malik's 
own opinion, though he quotes it quire approvingly. In the Mudawwana, 
the opinion becomes Malik's: "Sal:mun was asked: 'Over how many years 
should the blood-money be paid according to Malik's opinion?' Sal:mun said: 
'In three years. "'44 

2. "Yabya told me that Malik heard (balaghahu) that if the faculty of hearing in 
both ears is completely lost [due to injury], then the full blood-money is due." 
This opinion from the Muwatra' 45 is, again, clearly nor formulated by Malik 
himself. But in the Mudawwana it is transformed into Malik's own opinion. 
Interestingly, it is introduced thus: "Malik said: If hearing in both ears is 
completely lost [due to injury], then the full blood-money is due."46 

3. "Yai)ya told me that Malik said: The opinion on which we have reached a 
consensus (al-amr al-mujtama' 'alayhi 'indanii) is that if a man buys linen 
in one town, then carries it into another and sells it for a profit, the price 
of the linen should not include the costs of commissions, or of packaging, 
loading, or storage. The transporradon fees, however, should be considered 
an integral parr of the linen's price (yu/:lsab fi a1f af-thaman) and do not 
constitute a profit. If the seller informs the buyer of these [additional] costs, 
and he bargains with him as to obtain compensation, and if the buyer accepts 
[to make payment], then all is well (fo-lii ba'sa bi-hi)."47 This, obviously, is 
not Malik's own opinion but one which emerged out of a consensus reached 
by the Medinese jurists. Again, in the Mudawwana, the opinion is attributed 
to Malik himself. It is restated in a nearly identical form, but the opening 
line is different and, for that matter, revealing: "Malik said concerning linen 
bought in one town and transported into another: I opine (arii) that ... "48 

The exclusive attribution to Malik is emphatically manifest. 

H Malik, Muwatta', 743. 
44 Malik b. al-Mudawwana al-Kubrii, ed. Ai)mad 'Abd ai-Salam, 5 vols. (Beirut: 

Dar al-Kutub al-'IImiyya, 1415/1994), IV, 567. 
45 Malik, Muwatra', 748. 46 Malik, Mudn.wwana, IV, 563. 
47 Malik, A1uwatta', 581. 
;a Malik, Ill, 238 (italics mine). The original phrasing is even more 

revealing: "qtila Mtilik fi nl-bazz yushtarii fi bn&d fo-yubmnl ilii bnladin Jkhar, qiilaarii 
"" Ia- .. 
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It is obvious, beyond a shadow of doubt, that Malik, here and else-
where, is made responsible not only for unattributed opinions (which, as 
we have seen, do not necessarily belong to him) but also for opinions that 
dearly originate with other, identifiable authorities, be they individual or 
collective (i.e., Medinese consensus). Malik's role is thus transformed by 
the later Malikites from being a transmitter in the Muwarta' into that 
of the foremost authority for what was then emerging as the Malikite 
school.49 

The change in Malik's role and image is by no means identical to that 
which occurred in the case of Abu I:Ianlfa, for the Malik of the Muwatra' 
functioned also in the role of a traditionist, unlike Abu l:lanlfa. But it is 
well-nigh certain that great many of the opinions which the latter trans-
mitted from l:fammad, Nakhaci, and others were later attributed to him. 
All the schools, not only the Malikites, contributed to this process of 
authority construction. In the later sections of this chapter we shall see 
that this process was further enhanced by attributions to the founder of 
opinions garnered not only from their predecessors but also from their 
successors. The construction of the founders' authority qua founders and 
imams drew on sources both prior and subsequent to them. 

Like Abu l:fanlfa and Malik, the figure of Mu}:lammad b. Idrls al-
Shafi<i (d. 204/820) was subjected to the same process. But unlike Malik, 
Shafi<i appears much less as a transmitter of /:Jadith and legal opinion and 
more as a jurist holding opinions of his own. This is the impression left 
upon a casual reader of his magnum opus, al-Umm, which consists sub-
stantially of unattributed opinions, statements of legal norms formulated 
without textual support or legal reasoning. However, a careful study of 
this work reveals that Shafi'T was no less indebted to his predecessors than 

It is quite significant that Mohammad Fadel, who has studied the Malikite school 
closely but who has not addressed the issue of what I have called authority construc-
tion, makes the following remark with regard to Ibn ai-Qasim (d. 191/866) who W3< 

considered, together with Sa(:lniin, the most reliable transmitter of Malik's doctrine: 

It was impossible to rely solely on Ibn al-Qasim's teachings, for there were many issues 
of law for which Ibn al-Qasim could not attribute an opinion to Malik. This obliged 
later jurists to use the opinions of Malik's other disciples, who often atnibuted positions 
to Malik on precisely those cases for which Ibn ai-Qasim had not been able to pro-
vide a solution. More importantly, however, Ibn ai-Qasim's privileged position as the 
authoritative transmitter of Malik's doctrine seems to have been developed at a later date. 
Presumably, for the first centuries of Malikite jurisprudence, opinions had been evaluated 
on the basis of their individual worth and not on the authority of the transmitter of that 
opinion. 

See his 'The Social Logic of Taqlid and the Rise of the Mttkhta[llr," Islamic Law and 
Society, 4 (1996), 218 (italics mine). Note here that Fadel senses, but does not arti-
culate, the process of authority construction in the Malikite school. 
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were Malik and Abu l:fanifa. It is often the case that when the doctrine 
or opinion is standard and shared by the community of jurists, Shafi<I 
relates it without attributing it to any particular authority. A typical 
example of this can be seen in the case of hiring beasts for the purpose of 
transporting goods: 

Shafi<I said: If a man hires a beast [to use for transportation] from Mecca 
to Marw,50 but he travels with it [only] to Medina, then he must pay the 
hiring fees agreed upon for traveling to Marw ... If the beast perishes, he 
must pay the hiring fees to Marw plus the value of the beast. If it came to 
suffer from a defect while he is traveling with it- such as a wound in the 
rear, blindness, etc. -and this defect has affected its performance, he may 
return it [to its owner from whom] he is entitled to receive the equivalent 
value of the defective partY 

This opinion certainly circulated prior to Shafi<I, as attested by the early 
authorities cited in the Mudawwana. 52 The same type of evidence may be 
found in two opinions concerning collective homicide of the kind initially 
caused by bodily injury, such as severing of a limb. Shafici presents the 
opinions without textual support or legal reasoning, and gives no juristic 
authority for them. Yet the same opinions had ·already surfaced, with 
some variation, in the Muwatta'. 53 Similarly,, Shafici acknowledges no 
authority or textual evidence in favor of the opinion that the full amount 
of blood-money becomes due when the sense of hearing is completely 
impaired as a result of bodily injury.54 Yet it turns out that this opinion 
is stated in the Muwatp:t' as having been heard by Malik from another 
authority. 55 

Much of al-Umm is made up of such opinions. 56 At times, however, 
the opinions are clearly defended in terms of consensus or, alternatively, 
in terms of the absence of disagreement. Concerning the law of rent 
and hire, Shafi<I, like most later muqallids, argues that it is justified by 
the Sunna, the practice of a number of Companions, and the "absence, 
as far as I know, of disagreement on it among the jurists of all regions 

50 In the text the city is called Marr, a place name which I could not locate in the standard 
geographical dictionaries. The context suggests that it is a distortion of Marw, a city in 
Khurasan. 

51 Sha.fi<I, Umm, IV, 29. 52 Malik, Mudawwana, III, 486-87. 
53 Shafi<i, Umm, VI, 42, 59; Malik, Muwa!fa', 760, 762, 743, respectively. 
54 Shafi<i, Umm, VI, 89. 11 Malik, Muwatta', 748. 
56 This perhaps explains Shafi<i's that for a jurist to qualifY as a muftt, 

he must master, among other things, the legal doctrines of his predecessors and con-
temporaries (aqiiwil ahlal-'i/m qadiman wa-badithan). See his Kitiib Ibtiil ai-Isti(Jsiin 
in Umm, VII, 497. 
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including ours."57 In many instances, Shafi<i's sole defense or justification 
is the absence of disagreement, which implies, or is made to imply, the 
existence of consensus. 58 Less often, he explicitly states that two or more 
opinions exist concerning a particular case. In the matter of death result-
ing from bodily injury, Shafi<I introduces two opinions after the formula 
"qikt" (it was held). 59 It is clear that he had formulated neither of the nvo 
opinions Here Sha.fi'·I is practicing taqlid, in precisely the same 
manner as his followers have practiced it for centuries since his death. 

Shafi<I practiced another form of taq!Jd frequently resorted to by later 
jurists belonging to all the four schools, namely, the reenactment of ijtihiid 
which later came to be known as ittibiic.60 By Shafi<i's time, it had become 
a firmly established doctrine that if a man wished to marry a fifth wife, he 
had to divorce one of the first four, in accordance with the Quranic verse 
4:25. The interlocutor asks Shafi<I if other jurists have held this opinion, 
whereupon Shafi<I replies that the Quranic evidence is sufficient. But he 
then admits that others did hold this opinion, and proceeds to give two 
chains of authority, one consisting of<Abd al-Majid Ibn J urayj Abii 
al-Zubayr Jabir, and the other including the first two of these names 
followed by Tawus who transmitted it on the authority of his father. 61 

The reluctance of Shafi<I to admit his propensity to taqlid may be 
observed sporadically throughout al-Umm. With regard to the question 
of a gift made under coercion by a wife to her husband, he criticizes 
Abu l:fanifa's opinion and offers instead that of Ibn Abi Layla. Having 
done so, he states his own opinion, which is identical to that of the 
latter.62 That he states his opinion without providing its textual basis, and 
without explaining his own legal reasoning in justification of it, suggests 
that Shiifi<I either adopted Ibn Abi Layla's opinion as it is, or, what is 
more likely, accepted it in the way of htibii'·. In either case, he is not the 
originator of the opinion, even though he lets us assume that it is his own, 
independent doctrine. 

Nonetheless, Shafi<I does at times acknowledge his debt to other 
jurists. With regard to the question of dedicating alms-giving as a charit-
able trust, Shafi<i again attacks Abu l:fanifa's opinion, and introduces, this 
time, the argument propounded by Abu Yusuf and Shaybani who dis-
agreed with their mentor- a phenomenon of frequent occurrence among 
the three l:fanafite authorities. Shafi<i admits- this time not so reluctantly 
- that Abu Yusuf's reasoning in favor of an alternative opinion is exquisite 

Shafi'I, Umm, IV, 30. 
58 Ibid., IV, 30, 33, 109, 143; V, 6, 10-11, 16, 313, and passim. 59 Ibid., VI, 43. 
(,{) See chapter 4, section I, below. r.• Shafi'I, Umm, V, 15. f.l Ibid., IV, 73. 
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and that it proved superior to his own. At the end of the statement, Shafi<l 
intimates that he sides with, or adopts, Abu Yusuf's opinion.63 This 
example can be found repeated on a number of occasions,64 but the fol-
lowing is representative: 

Shafi'l said: Some jurists maintained that if a man left [an inheritance of] 
300 dinars, then his two sons would divide it between themselves, each 
receiving 150 dinars. One of the two then acknowledges that a [third) man 
is his brother, but the other denies this claim. What I recall of the early 
Medinese opinion (qawl al-Madaniyyin al-mutaqaddim) is that the [third] 
man's filiation is not acknowledged and that he receives no amount what-
soever [of the inheritance]. This is so because the brother [who made the 
claim] did not acknowledge a debt to him, nor did he leave him a bequest. 
Rather, he merely claimed that he is entitled to inherit. If he could prove 
that he has a right to the inheritance, then he should inherit and he will 
also be liable to the payment of blood-money.65 But since this relationship 
cannot be established, he cannot inherit. This, in my view, is the soundest 
opinion.66 

In order to become the final authoriry in his school, Shaficl was 
required to shed the image of a muqallid,67 a process of authoriry con-
struction to which both Abu .f:Ianifa and Malik were subjected. One 
example should suffice to make our point. With regard to land rent, 
Shaficl holds an opinion that he explicitly attributes to the chain of 
authoriry: Malik Ibn Shihab Sacid Ibn al-Musayyib. It was not long 
after Sha.fi<I's death that he was made responsible for this opinion.68 In 
his Mukhta[ar, Ibrahim ai-Muzanl (d. 264/877) states the same opinion, 
but there attributes it, without the slightest ambiguiry, to Shafici.69 

As obvious as is the ex post eventum construction of the authoriry of 
these three imams, it appears to have been even more flagrant in the 
case of Al:unad Ibn .f:Ianbal (d. 241/855). Abu .f:Ianlfa and Shafici were 
admittedly jurists of the first caliber (although one might incidentally 

63 Ibid., IV, 69-70. 
64 Ibid., V, 3; VI, 45 (a verbatim restatement of Muwa.tftt', 645-46); VII, 7, and passim. 
65 Being the closest agnate, he is liable to the payment of blood-money should one of 

his brothers commit murder. The right to inheritance and the obligation to pay 
blood-money are defined, by the operation of the law, as the functions of agnatic 
relationships: 

66 Shafi'I, Umm, VI, 276-77. 
67 This image is borne out by the maniiqib literature which assigned to Shafi'I, in a gradual 

fashion, the role of the master architect of legal theory. On these developments in the 
ma11iiqib genre, see Hallaq, "Was al-Shafi'i the Master Architect?" 599-600. 

68 Shafi'l, Umm, lV, 30. 
69 Ibrahim ai-Muzanl, Mukhtn!£1r, published as voL IX of Shafi'f's Umm, IX, 139. 
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remark that the eighth-century Taqi al-Din al-Subki, among others, pos-
sessed a far more acute legal mind). Malik does not appear to have stood 
on par with them as a legal reasoner or as a seasoned jurist. But he was 
jurist of a sort, nonetheless. Ibn I:Ianbal was none of these things. He was 
in the first place a traditionist and theologian, and his involvement with 
law as a technical discipline was rather minimal. This much of his back-
ground is acknowledged by followers and foes alike. Among the latter, the 
well-known Tabar! refused to acknowledge him as a jurist apparently 
because "he never taught law, and never had law students."70 Even as late 
as the fifth/eleventh century, this perception persisted in some circles, prob-
ably among certain of the I:Ianbalites themselves.71 In their various works 
on the legal and learned professions, Ibn Qutayba, Maqdisi, Ta!:Iawi, 
al-Qa<;l.I al-Nu'man, Dabbiisi, and al-'Ala' ai-Samarqandi neglected even 
to include him, although Maqdisi listed him among the traditionists.72 

Ibn 'Abd al-Barr wrote a whole treatise on the virtues of the schools' 
founders - at least those schools that had survived by his ti.me - but Ibn 
I:Ianbal was not one of them.73 Abii Bakr Ibn al-Athram, a I:Ianbalite, is 
reported to have said that he used to study law and the science of legal 
disagreement (khilrif) until he came to sit in the circle of Ibn I:Ianbal, at 
which time he categorically abandoned this course of learning in favor of 
l;adlth.74 The later I:Ianbalite jurist Tiifi openly acknowledged that Ibn 
l:Ianbal "did not transmit legal doctrine, for his entire concern was with 
l;adlth and its collection."75 This image of Ibn l:Ianbal was so pervasive 
that it never faded away for many centuries to come?6 

70 See the introduction to Abu Jarir Ja<far al-Tabari's Ikhtiliif al-Fuqahii' (Beirut: Dar 
ai-Kutub al-cllmiyya, 1980), 10. 

71 cAbd al-Ral)man Shihab al-Oin Ibn Rajah, Kitilb al-Dhayl 'alii Tabaqilt a/-/janiibila, 
2 vols. (Cairo: ai-Sunna ai-MuJ:tammadiyya, 1952-53), I, 156-57, quoting 
Ibn cAqil's observation that some of the younger legal scholars, most probably law 
students, thought Ibn l:lanballacking in juristic skills. He argues to the contrary, how-
ever, which is to be expected from a later l:lanbalite who is, by definition, a loyalist. 

72 Tabari, Ikhtiliif, 15-16. For al-Qac;li al-Nucman b. Mul:tammad (d .. 3511962), see his 
Kitiib Ikhtiliif U!til al-Madhiihib, ed. Mugafa Ghalib (Beirut: Dar al-Andalus, 1973), 
66. Speaking of the Sunni community of jurists, Nucman (ibid., I27) reports that they 
claimed consensus to be limited to Malik, Abu I:Ianifa, Shafi<i, Awzaci, and their fellow 
jurist!;,. 

73 16. 
74 Mubammad b. Abi Yacla ai-Baghdadi Ibn ai-Farra', Tabaqilt al-Jjaniibila, ed. M. H. al-

Fiqi, 2 vok (Cairo: ai-Sunna ai-Mul:tammadiyya, 1952), I, 72. 296. 
75 Najm al-Oin al-Tiifi, Sharf; Mukhtaw al-Raw(la, ed. <Abd Allah al-Turki, 3 vols. 

(Beirut: Mu'assasat ai-Risala, 1407/1987), Ill, 626-27: "fo-innahu kana Iii yarwi 
tadwin al-ra'y bal hammuhu al-l;adith wa-jam'uhu." 

76 b. Yunus Ibn Idris al-Bahuti (d. after 104611636), Kashshiifal-Qinii' 'an Mntn 
nl-fqnii', 6 vols. (Beirut: 'Aiam ai-Kmub, 1983), VI. 21. 
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Ibn I:Ianbal thus emerges as less of a founder than any of the other 
three eponyms. A traditionist par excellence, he was by definition pre-
occupied with /:Jadith, not law. We may suppose, only because of the later 
developments which made of l:Ianbalism a legal school, that he did 
address some legal problems and that he rendered legal opinions mostly in 
terms of badlth. This is probably the nucleus with which his followers 
worked, and which they later elaborated and expanded.77 It is therefore 
not an exaggeration co assert that the bare beginnings of legal I:Ianbalism 
are to be located in the juristic activities of the generation that followed 
Ibn I:Ianbal, associated as it is with the names of Abu Bakr al-Athram 
(d. 261/874), 'Abd Allah al-Maymiini (d. 274/887), Abu Bakr al-
Marrudhi (d. 275/888), I:Iarb al-Kirmani (d. 280/893), Ibrahim b. Isl).aq 

(d. 285/898), and Ibn I:Ianbal's two sons $alii). (d. 266/880 ?) 
and 'AbdAllah (d. 290/903).78 {It is curious that Ibn al-Athram is said to 
have been a central figure in the early development of legal J:Ianbalism 
when his study of law came to a halt once he entered Ibn I:Ianbal' s circle.) 
But these scholars, among other less major figures, are said to have been 
no more than bearers of Ibn I:Ianbal's opinions and doctrines. None of 
them, for instance, constructed a complete, or even near complete, system 
of the eponym's legal subject matter. It was left to Al).mad b. Mul:tammad 
Abu Bakr al-Khallal (d. 3111923) to bring what was seen as the master's 
dispersed doctrines together. Khallal was reported to have traveled widely 
in search oflbn I:Ianbal's students who heard him speak of matters legal, 
and he was in touch with a great number of them, including Ibn I:Ianbal's 
two sons and Ibrahim ai-I:Iarbi.79 Ibn al-Farra', a major biographer and 
a jurist of the I:Ianbalite school, remarks that Khallal's collection of the 
eponym's opinions was never matched, either before or after.80 

It would not be then an exaggeration to argue that, had it not been 
for Khallal's enterprise and ambition, the I:Ianbalite school would never 
have emerged as a legal entity. For to do so, Ibn I:Ianbal would have 

77 Ibn f::lanbal's marked lack of interest in law and legal questions does not tally with the 
fact that later f::lanbalite works routinely report two or three opinions (usually known as 
riwiiyiit) which Ibn f::lanbal is said to have held with regard to a single case. The only 
conceivable explanation, as far as I can see, is that these riwiiyiit were later anributions 
by his followers, but anributions made by means other than takhrij (which we shall 
discuss shortly in this chapter). 

78 Muwalfaq al-Oin Ibn Qudii.ma, al-Kiifi fi Fiqh al-lmiim Abmad b. f:lanbal, ed. Sidqi 
Jamil and Yiisuf Salim, 4 vols. (Beirut: Dar ai-Fikr, 1992-94), I, 10; Ibn ai-Farra', 
Tabaqiit, II, 12. The fact that Subki ( Tabaqiit, II, 26) gives ai-I:Iarbi a biographical 
notice suggests that Ibn l:Ianbal's students were not trained exclusively - nor even 
principally- under him, as is also evidenced in the case of Ibn ai-Athram. 

79 Ibn al-Farra', Tabn.qiit, II, 12-13. 80 Ibid., II, I 13. 
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had to furnish a wide range of legal doctrine and opinion, and in this 
task he certainly needed help. This help came from his followers and par-
ticularly the generation that succeeded them. They, like the I:Ianafites, 
Malikires, and Shafi<ires before them, attributed to their eponym opinions 
that he held or was thought to have held, whether or not these opinions 
originated with him as a mujtahid. In the case of Ibn I:Ianbal, a charis-
matic theologian and traditionist and the hero of the Mil;ma, the clothing 
of his personality with legal authority was a much less difficult task both 
to undertake and accomplish, and this despite his notoriously imperfect 
record as a jurist. 

The construction of authority around the figures of the presumed 
founders must also be viewed in the larger context of the development 
of Islamic law. Multifarious in nature and evolving from the outset as 
a jurists' law, legal authority during the first two centuries of Islam was 
dispersed and diluted. There were many jurists who advocated doctrines 
that were made up of various elements, some belonging to their pre-
decessors and older contemporaries, and some of their own making. It is 
important to realize, as we have shown in some detail above, that none 
of these jurist-founders constructed his own doctrine singlehandedly, as 
the later typologies - and tradition at large - would have us believe. In 
fact, Ibn I:Ianbal's case is in itself an argument precisely to the contrary. 
But the argument can be taken still further: If Ibn I:Ianbal was trans-
formed, despite all the odds, into a school founder, then it is no surprise 
that any _one of the major mujtahids during this early period could have 
become a founder too. 

Throughout the second/eighth and third/nimh centuries, juristic 
authority was so widely dispersed that it was unable to fulfill the require-
ments and demands of legal evolution. Authority, by definition, must 
have a dearly defined locus, and to be effective, it must be perceived to 
be such. Both these conditions were fulfilled in the person of the jurist-
scholar who was made, through a process of authority attributions, the 
founder of a school. Even in later centuries, with the stupendous doctrinal 
accretions of later followers, the founder's authority remained the most 
significant, although the entirety of his doctrine, both attributed and 
original, was insufficient to meet the exigencies of later judicial applica-
tion and unable to sustain singlehandedly the entire school. Although in 
later centuries the founder remained the most sanctified legal figure in the 
school, he remained little more than primus inter pares. The authoritative 
school doctrine, the madhhab, consisted of opinions originating with vari-
ous jurists. But all these jurists and the opinions they held were enlisted 
under the nominal tutelage of the founder. The creation of authority in 
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the figure of the founder was part of the wider effort to construct the 
school's authority, one of the greatest achievements of Islamic law. 

Ill 

We have already intimated that the process of authority construction 
did not only involve the dissociation of the eponyms from the contribu-
tions of their predecessors, to whom they were indebted. The process also 
entailed augmenting the authority of the supposed founders by attribut-
ing doctrines to them which they may never have held. It is the juristic 
constitution of these doctrinal contributions and the manner in which 
they underwent the process of attribution that will occupy us in the 
following pages. 

It may at first glance seem a contradiction to speak of ijtihiid as part of 
the muqallid's activity, but this is by no means the case. We have seen in 
chapter I that the typologies acknowledge a group of jurists who stood 
below the rank of the absolute mujtahids, a group that was distinguished 
by the dual attribute of being muqallids to the founding imam and, sim-
ultaneously, mujtahids able to derive legal through the process of 
takhrij. 81 Virtually overlooked by modern scholarship,82 this important 
activity was largely responsible for the early doctrinal development of the 
personal schools, its zenith being located between the very beginning of 
the fourth/tenth century and the end of the fifth/eleventh, although strong 
traces of it could still be observed throughout the following centuries.83 

81 The origins of this term's technical meaning are by no means easy to reconstruct. None 
of the second/eighth-century jurists, including Shafi'I, uses the term in any obvious 
technical sense. To the best of my knowledge, the first semi-technical occurrence of it 
is found in Muzani's Kitiib a/-Amr wa/-Nahy, where the author uses the term makhraj 
(lit. an outlet) to mean something like a solution to a problem, a way, that is, to get our 
of a problem through legal reasoning. It is quite noticeable, however, that MU7.ani 
employs the term while taking Shafi'I's doctrine into account, which in this treatise is 
nearly always the case. See his /(jtiib a/-Amr wa/-Nahy, in Robert Brunschvig, "I.e livre 
de l'ordre et de Ia defense d'al-Muzani," Bulletin detudes orientaks, 11 (1945-46): 
145-94, at 153, 156, 158, 161, 162, and passim. Incidentally, it is noteworthy that 
takhrij as a way of reasoning is not expounded, as a rule, in works of legal theory. A5 a 
technical term, ir appears in none of the major technical dictionaries, e.g. Tahanawi's 
Kashshiif fr#liibiit al-Funun and J urjani's Ta'rifiit. 

82 The only work that allocates some discussion to the later, not early, activity of takhrij is, 
to the best of my knowledge, Sherman Jackson, Islamic Law and the State: The Con-
stitutional jurisprudence of Shihiib a/-Din a/-Qariifi (Leiden: E. J. Brill, 1996), 91-96. 
Jackson deals with this issue from the limited perspective of Qarafi and. at any rate, 
addresses neither the structure of reasoning involved in this activity nor its role in early 
legal evolution. 

83 See nn. 130-32, below. 
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According to Ibn al-SalaQ., the limited mujtahid exercises takhrij on 
either of two bases: a particular text of his imam where a specific opinion 
is stated or, in the absence of such a text, he confronts revelation and 
derives from it a legal norm according to the principles and methodo-
logy established by his imam. This he does while heeding the type and 
quality of reasoning that is habitually employed by the imam,84 and in 
this sense takhrij exhibits the same features as the reasoning which con-
stitutes the conventional, full-fledged ijtihiid of the arch-jurist. In both 
types of takhrij, however, conformity with the imam's legal theory and 
the general and particular principles of the law is said to be the prime 
concern. 

The first type became known as al-takhrij wal-naql, while the second, 
being a more independent activity, was given the unqualified 
designation takhrij. This latter involves reasoning, among many things, 
on the basis of general principles, such as the principle that necessity 
renders lawful what is otherwise illicit, or that no legal obligation shall be 
in1posed beyond the limit of endurance or optimal capability. In this type 
of activity, the limited mujtahid takes these principles as his rule of thumb 
and solves problems accordingly. 

The following example, from lj:anbalite law, illustrates the activity of 
al-takhrij wal-naql: If someone intends to perform prayer while wearing 
ritually impure clothes - the assumption being that ritually pure clothes 
are not available at the time - he or she must still pray but must also 
repeat the prayer when the proper apparel can be had. This is said to have 
been Ibn I:Janbal's opinion. Another reported opinion of his concerns 
prayer in a ritually impure place. He held, contrary to the first case, that 
if someone prays in such a place, he need not pray again in compensation. 
In the later lj:anbalite school, the principle emerged that both the ritual 
purity of the location of the prayer and the clothes worn while performing 
this duty constitute a condition for the validity of prayer. This being 
so, the two issues become cognate and, therefore, subject to mutual con-
sideration. In other words, the legal norms attached to the two cases 
become interchangeable, thus creating two contradictory legal norms for 
each. Najm al-Din al-Tufl explains how this comes about: 

The stipulation that wearing ritually impure clothes requires repetition 
of the prayer is a legal norm that is transferred (yunqal) to the [issue of] 
place. So a new legal norm emerges in the case of place (yatakharraj fi-hi). 
The stipulation that praying in a ritually impure place does not require 
repetition of the prayer is a legal norm that is transferred to [the issue of] 

84 Ibn ai-Salab. Adab at-Mufti. 97. 
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clothes. Accordingly, a new legal norm emerges in the case of clothes. This 
is why each of the rwo cases will have rwo legal opinions, one held by the 
founder, the other reached by al-naql (wal-takhrij). 85 

On the authority of Majd al-Din Ibn Taymiyya (d. 65211254), the 
grandfather ofTaqT al-DTn, TufT reports another case of takhrij wal-naql: 
A bequest given in handwriting is considered valid in the opinion of the 
imam. But the attestation of a bequest in handwriting is considered null 
and void if the witnesses are left ignorant of its particulars. The invalidity 
of the testimony thus renders the bequest itself void. The reasoning we 
have observed in the case of prayer prevails here too, since the common 
denominator is the handwritten bequest. The outcome of this reasoning 
is that each case will acquire two contradictory legal norms, one of valid-
ity, the other of nullity. 86 

During the post-formative period of the schools, when the authority 
of the founder imam was at last considered undisputed, the activity of 
al-takhrij wal-naql came to be restricted, in terms of source material, to 
the imam's or his followers' opinions. In actual fact, however, and before 
the formation of the schools as guilds, this was by no means the case. The 
early Shafi<ite jurist Ibn (d. 335/946) reports dozens, perhaps 
hundreds, of cases in which takhrij was practiced both within and with-
out the boundaries of the imam's legal principles and corpus juris. (In 
fact he acknowledges, despite his Shafi<ite affiliation, that his work Adab 
al-Qii{{i is based on both Shafi<I's and Abu I:lanifa's doctrines.)87 In 
the case of a person whose speaking faculty is impaired (akhras), Shafici 
and Abu l:Ianifa apparently disagreed over whether or not his testimony 

85 Tufi, Sharp Mukhtafilr al-Rnw(ia, Ill, 641: "wa-manlam yajid illii thawban najisan f'lllii 
fi-hi wa-a'iida, llaff'l 'alayhi. Wa-naif'l fi-man bubisa fi maw{ii' najis fo-f'lllii, annahu Iii 
yu'id. Fa-yatakharraj fi-himii riwiiyatiin wa-dhiilika li'anna .tahiirat al-thawb wal-makiin 
kiliihumii sharf fi al-f'lliit. Wa-hiidhii wajh al-shabah bayna al-mas'alatayn. Wa-qad llaff'l 
fi al-thawb al-najis annahu yu'id, fo-yanqul bukmahu ilii al-makiin, wa-yatakharraj fi-hi 
mithluhu, wa-naff'l ft al-maw{li' al-najis 'alii annahu Iii yu'id, fo-yanqul bukmahu ilii 
al-thawb al-najis, fo-yatakharraj fi-hi mith!uhu, fo-lii jarama fiil-a fi kulli wiibidatin min 
al-mas'alatayn riwtiyatiin, i/:xiiihumii bil-naff wal-ukhrii bil-naql." 

86 Ibid., III, 642. 
87 Abu al-cAbbas Af)mad b. Abi Mmad al-Tabari Ibn Adab al-Qiif/i, ed. l:fusayn 

Jabburi, 2 vols. (Ta'if: Maktabat al-Siddiq, 140911989), I, 68. The absence of schools, 
and therefore of school loyalty, during the second/eighth and third/ninth centuries 
also explains the cross-influences between and among the schools' founders. Thus we 
should not consider unlikely the report that when Abu Yusuf and Shaybani met Malik, 
they abandoned nearly one-third of the doctrine which they had elaborated in Kiifa in 
favor of Malik's doctrine: Ra'i, lntifiir al-Faqlr, 204. Despite the propagandist uses that 
were made of this report, it can still be considered authentic in light of what we know 
about interdocrrinal influences. 
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might be accepted if he knows sign language (ya'qil al-ishara). Ibn Surayj 
(d. 306/918), a distinguished Shaficite and Ibn professor, con-
ducted takhrij on the basis of these two doctrines, with the result that 
two contradictory opinions were accepted for this case: one that rhe 
testimony is valid, the other that it is void.88 What is most interesting 
about Ibn report is that Ibn Surayj's activity was deemed to 
fall within the hermeneutical contours of the Shafi<ite school. He reports 
Ibn Surayj to have reached these two solutions "according to Shafi<I's 
way" (ja-kharrajahaAbu al-'A.bbiis Ibn Surayj 'alii madhhab al-Shiifi'l 'alii 
qawlayn).89 A similar attribution may be found in the case of the qii4l's 
(un)equal treatment of the plaintiff and defendant in his courtroom. Ibn 

reports that "the opinion of Shafi<l is that the q#i should not 
allow one of the two parties to state his arguments before the court with-
out the other being present. Ibn Surayj produced this opinion by way 
of takhrij" (qalahu Ibn Surayj takhrijan).90 Ibn Surayj's takhrij becomes 
Shafi<fs authoritative opinion. 

Drawing on Abu I:Ianlfa's doctrine appears to have been a frequent 
practice of Ibn Surayj.91 The former held, for instance, that if four wit-
nesses testifY that an act of adultery took place, but all disagree as to the 
precise location in the house in which the act took place, then the l;add 
punishment should be inflicted nonetheless. Admittedly, Abu I:Ianifa's 
reasoning is dictated by istil;siin, 92 since qiyiis does not allow for the pen-
alty of l;add when doubt exists; rather it demands that the penalty only be 
meted out when all witnesses agree on the specific location in which the 
act was said to have taken place. Now, in another case of adultery, the 
authoritative doctrine of the Shafi<ite school held that if two witnesses 
testifY that a man had sexual intercourse with a consenting woman, and 

•• Ibn Adab al-Qd(li, I, 306. 89 Ibid. 
90 Ibid., I, 214. See also Subk:i, Tabaqiit, II, 94-95. 
91 And on Shaybani's doctrine as well. It should not come as a surprise then that Ibn 

Surayj, the most illustrious figure of the Shafi'ite school after Shafi'i himself, and the 
one held responsible for the phenomenal success of Shafi'ism, should be remembered 
in Shafi'ite biographical literature as having elaborated his legal doctrine on the basis 
of Shaybani's law and legal principles. In the very words of Shirazi, Ibn Surayj "forra'a 
'ala kutub Mu!Jammad ibn al-lfasan," i.e., he derived positive legal rulings on the basis 
of Shaybani's doctrine. It is perhaps because of this that the later Shafi'ites expressed 
some reservations about the nature of Ibn Surayj's doctrines. One of the oft-quoted 
utterances is that made by Abii l;lamid al-Isfara'ini who said that "we go along with 
Abii ai-'Abbas [Ibn Surayj] on doctrine generally, but not on matters of specifics" 
(na!Jmt najri ma' Abi a!-'Abbas fi :r:awiihir al:fiqh diina al-daqii'iq). See Shirazi, Tabaqiit, 
109; Ibn Qa<;li Shuhba, Tabaqiit, I, 49. 

92 On istif?siin, see Wael B. Hallaq, A History of Islamic Legal Theories {Cambridge: 
Cambridge University Press, 1997), 107-11, and passim. 
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two other witnesses attest that he raped her, then he would not be deemed 
liable to the death penalty dictated by l;udiid. Following the principles 
of takhrij as outlined above, Ibn Surayj transferred the legal norm in the 
I:Ianafite case to the Shaficite one, the result being that if doubt exists as 
to whether sexual intercourse occurred as rape or by mutual consent, the 
man should suffer capital punishment regardless.93 

Ibn too exercised takhrij, harvesting for his school the fruits 
cultivated by the I:Ianafites and other jurists, including Shaybanl and 
Malik.94 His takhrij is more often than not based on Shafic!'s doctrine 
along with J::ianafite opinion, but he frequently relies on Abu I:Ianifa's 
opinions exclusively5 and comes up with derivative opinions that he 
and his successors considered to be of Shaficite pedigree. This practice of 
borrowing from the doctrinal tradition of another school and attributing 
the confiscated opinion to one's own school and its founder was by no 
means limited to the Shaficites. It is not uncommon, for instance, to 

find I:Ianbalite opinions that have been derived through takhrij from 
exclusively I:Ianafite, Malikite, and/or other sources.96 But if the activity 
of takhrij routinely involved dipping into the doctrinal reservoir of other 
schools, the Shaficites could be considered the prime innovators, for, as 
Tufl testifies, they were particularly given to this 

But the I:Ianafites were not far behind. Earlier in this chapter, we dis-
cussed in passing the first level of the hierarchical taxonomy of I:Ianafite 
legal doctrine. In this taxonomy, there exist three levels of doctrine, 
each level consisting of one or more categories. The highest level of 
authoritative doctrine, known as f?iihir al-riwtiya or masti'il al-ufiJ, is 
found in the works of the three early masters, Abu I:Ianifa, Abu Yusuf, 

93 Sayf al-Dfn Abu Bakr Muf:iammad al-Qaffal al-Shashf, !julyat al-'U/amti' fi Ma'rifot 
Madhiihib al-Fuqahti', ed. Yasin Dararka, 8 vols. (Amman: Dar al-Bazz, 1988), VIII, 
306. 

94 Ibn Adab al-Qa(ii, I, 105, 106, 109-10, 112, 114, 136, 146, 195, 198, 213, 
251, 253-54, 255; II, 359, 423, and passim. See also nn. 84-87, above. 

95 Ibid., I, 112, 213; II, 359, 420, 447, and passim. See, for instance, ibid., I, 251; II, 417, 
for exclusive reliance on Abu Hanffu and his two students. 

96 'Ala' al-Oin 'Ali b. Muf:iammad b. 'Abbas al-Ba'li, a/-Ikhtiytirtit al-Fiqhiyya min Fattiwti 
Shaykh al-Isltim Ibn Taymiyya (Beirut: Dar al-Fikr, 136911949), 15. Ibn al-Mundhir 
(d. 318/930) is frequently cited in I:Ianbalite works as an authority, although he 
was not a I:Ianbalite. In fact, he was said by biographers to have been an independent 
mujtahid, although he is also said to have been a distinguished member of the Shafi'ite 
school and heavily involved in takhrij according to Shafi'ism. On Ibn al-Mundhir, 
see Nawawf, al-Majmii', I, 72; Subki, Tabaqtit, II, 126-29. 

97 Tiifi, Sharf; Mukhta!J!r al-Raw4A, III. 642. Tiifi 's explanation is that Shafi<fs doctrine, 
having often included more than one opinion for each case, gave rise to a rich activity 
of takhrij. 
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and Shaybani.98 What gives these works the authority they enjoy is the 
perception that they were transmitted through a large number of channels 
by trustworthy and highly qualified jurists. A marginal number of cases 
belonging to this category of doctrine are attributed to Zufar and 
al-Hasan b. Ziyad. The second level is termed masii'il al-nawiidir, a body 
of doctrine also attributed to the three masters but without the sanction-
ing authority either of highly qualified transmitters or a large number 
of channels of transmission.99 The third level consists of what is termed 
wiiqi'iit or nawiizil, cases that were not addressed by the early masters 
and that were solved by later jurists. These cases were new and the 
jurists who were "asked about them" and who provided solutions for 
them "were many." 100 Of particular significance here is the fact that the 
great majority of these cases were solved by means of takhrij. 101 Among 
the names associated with this category of Hanafite doctrine are 
b. Yusuf (d. 210/825), Ibrahim Ibn Rustam (d. 211/826), Mul).ammad 
b. Sama'a (d. 233/848), Abu Sulayman ai-Juzajani (d. after 200/815), 
A.l:imad Abu al-Bukhari (d. 217/832), Mul).ammad b. Salama 
(d. 278/891), Mu.l:tammad b. Muqatil (d. 248/862 ?), b. Ya.l:tya 
(d. 268/881), and ai-Qasim b. Sallam (d. 223/837). 102 

That takhrij was extensively practiced over the course of several 
centuries is a fact confirmed by the activities and writings of jurists 
who flourished as late as the seventh/thirteenth century. 103 Although the 

98 The works embodying rhe doctrines of the three masters are six, all compiled by 
Shaybani. They are a/-Mabstif, al-Ziyiidtit, al-fiimi' a/-Kabir, al-fiimi' a/-!jjaghir, al-Siyar 
al-Kabir, and al-Siyaral-$aghir. See Ibn <Abidin, lftishiya, I, 69. However, in his Sharb 
al-Manr;iima, 17-18, Ibn <Abidin introduces Ibn Kamal's distinction between :rii/Jir 
a/-riwiiya and mllSii'il al-u!i"d, a distinction which he draws in rurn on Sarakhsi's differ-
entiation. The former, according to Ibn Kamal, is limited to the six works enumerated. 
The latter, on the other hand, may include cases belonging to nawiidir, which con-

second category of doctrine. 
"'" These works include Shaybani's Kisiiniyyiit, Hiiriiniyyiit, and jwjiiniyyiit; Ibn Ziyad's 

Muharrar; and Abu Yusuf's Kitiib a/-Amiili. 
100 Ibn .<Abidin, /ftishiya, l, 69. See also l:fajji Khalifa, K11Shf al-?umin 'an Asiimi a/-Kutub 

wai-Funiin, 2 vols. (Istanbul: Marba<ar Wakalat al-Ma<arif al-Jalila, 1941-43), II, 1281. 
101 Ibn 'Abidin, /fiishiya, I, 50; Ibn <Abidin, Sharb al-Man:{:iima, 25; Shah Wali Allah, 'Iqd 

al-jid, 19. 
101 Ibn <Abidin, /ftishiya, I, 69. 
103 Ibn Abi aJ-<Izz ai-I;fanafi, al-Ittiba', ed. <Ara' Allah l:fanif and 

al-Qaryii{i (Amman: n.p., 1405/1984), 62. For a general history of takhrij- to be used 
with caution- see Ya<qub b. <Abd al-Wahhab Bal;!usayn, al-Takhrij '!nda a/-Fuqaha' 
wal-U,uliyyin (Riyadh: Makcabat al-Rushd, 1414/1993). Ibn al-Salal;!, who died in 
643/1245, asserts that che practice of takhrij, when an already escablished opinion is 
nowhere to be found, "has been prevalent for ages" (yajiiztt Iii-mufti a/-muntasib 1111 
yu.fti fi-mii Iii yajidulm min a(Jkiimi al-waqa'i'i manft"ifllll 'alayhi li-lmdmihi bi-md 
yukhniTijulm 'nlii mndhhnbihi, Wll-htidha huwa al-¥Zbi!J al-ladhi 'alayhi al-'amal wa-
ilm•/Ji 11111/Za'· rTI-mu{t/11 miu murlarliu mnrltrla." See his Arlnh nl-/11u{t1. 96. 
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activity itself was known as takhrij, its practitioners in the Sha.fi<ite 
school became known as a!/;;iib al-wujuh. 104 In the I:Ianafite, Malikite, and 
I:Ianbalite schools, however, the designation a!biib al-takhrij persisted, 
as attested in the terminological usages of biographical dictionaries and 
law manuals. In addition to the names we have already discussed, the 
following is a list of jurists who are described in these dictionaries as 
having seriously engaged in takhrij: 

1. The Shafi'ite Ibrahim al-Muzani, whose takhrij was so extensive that the 
later Shafi'ite jurists distinguished between those of his opinions that con-
formed to the school's hermeneutic (and were thus accepted as an important 
part of the school's doctrine), and those that did not. 105 These latter, how-
ever, were still significant enough to be considered by some jurists sufficient, 
on their own, to form the basis of an independent madhhab. 106 

2. 'Ali Ibn al-f:lusayn Ibn f:larbawayh (d. 319/931), claimed by the Shafi'ites, 
but a student of Abu Thawr and Dawiid Ibn Khalaf al-Z:ahiri. 107 

3. Mul:Jammad b. al-Mufac;l<;lal Abu al-Tayyib al-r;:>abbi (d. 308/920), a student 
of Ibn Surayj and a distinguished Shafi'ite. 108 

4. Abu Sa'Id al-Igakhri (d. 328/939), a major jurist of a[/;iib al-wujUh. 109 

5. Zakariyya b. Al:Jmad Abu Yal:Jya al-Balkhi (d. 330/941), "one of the distin-
guished Shafi'ites and of the a[/;iib al-wujUh." 1 10 

6. The f:lanbalite cumar b. al-f:lusayn al-Khiraqi (d. 334/945), who engaged 
extensively in takhrij but whose writings containing his most creative reason-
ing were destroyed when his house was reportedly consumed by fire. 1 11 His 
Mukhta[ar, however, which survived him long enough to have an influence, 
contained many cases of his takhrij which he nonetheless attributed to Ibn 
f:lanbal. 112 

7. The Shafi<ite cAli b. f:lusayn Abu al-f:lasan al-Juri (d. ca. 330/941), con-
sidered one of the a!/;iib al-wujUh. 113 

8. Z:ahir ai-Sarakhsi (d. 389/998), a major Shafi'ite jurist. Yet, despite being 
one of the a[/;iib wujUh, little of his doctrine, according to NawawT, was 
transmitted. 114 

104 Ibn Adab al-Mufti, 97. 
105 al-Din Sharaf al-Din b. ai-NawawT, Tahdhib al-Asmii' wal-Lughiit, 

3 vols. (Cairo: Idarat al-Tiba'a al-Muniriyya, 1927), I, 285; Ibn Shuhba, 
Tabaqiit, I, 8; Subki, Tabaqiit, I, 243-44. 

106 Nawawi, Tahdhib, 1, 285; Ibn Shuhba, Tabaqiit, I. 8. 
107 Subki, Tabaqiit, II, 301-02. 108 Ibn Shuhba, Tabaqiit, I, 66. 
109 Ibid .. I, 75. I 10 Ibid., I. 76. 
111 lsma'il b. 'Umar Ibn Kathlr, al-Bidiiya wal-Nihiiya, 14 vols. (Beirut: Dar al-Kutub 

al-'Ilmiyya, 1985-88), XI, 228. 
112 See the editor's introduction to Shams al-Oin Muhammad b. 'Abd Allah al-Misri 

al-Zarkashf, Shar/:1 al-Zarkmhi 'alii Mukhtaf11r al-Khiraqi, ed. 'Abd Allah b. 'Abd 
al-Jabrin, 7 vols. (Riyadh: Maktabat al-'Ubaykan, 1413/1993), I, 47-48. 

113 Subki, Tltbaqiit, II. 307. 114 Nawawf, Tahrfhlb, I, I 92. 
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9. The f:Ianafite Abu 'Abd Allah Mul)ammad b. Yal)yii b. Mahdi al-Jurjiini 
(d. 398/1007), the teacher of Quduri and who was deemed one of 
the afi:Hib al-takhrij. 115 

10. 'AbdAllah b. Mul)ammad al-Khawarizrni (d. 398/1007), one of the a!biib 
al-wujiih and considered a leading jurist of the Shafi'ite school. 116 

11. Ytisuf b. Al:trnad Ibn Kajj (d. 405/1014), a prorninem Shafi'ite jurist who 
is considered one of the most exacting of the a!biib al-wujiih (min a!biib 
al-wujiih al-mutqinin). 117 

12. 'Abd ai-Ral)man Mul)arnrnad al-Furiini Abu al-Qasim al-Marwazi (d. 4611 
I 068), who is described as having articulated "good wujiih" in the Shafi'ite 
madhhab (wa-lahu wujiih jayyida fi al-madhhab). 118 

13. Al-Qa<;li l:fusayn b. al-Marwazi (d. 462/1 069), a major figure in 
the Shafi'ite school and one of the a!(Jiib al-wujiih. 119 

14. 'Abd Ibn Bana al-Fayrazan (d. 470/1077), a l:fanbalite jurist 
who is described as having engaged in takhrij in a variety of ways (kharraja 
al-takhiirlj). 120 

15. Abu Ibn ai-Sabbiigh (d. 477/1084), considered by some as 
an absolute mujtahid and a towering figure of the a!/;iib al-wujiih in the 

school. 121 

16. The Malikite Abu Tahir b. Bashir al-Taniikhi (d. after 52611131), whose 
takhrij was said by Ibn Daqiq al-'Id to be methodologically deficiem. 122 

17. The famous f:Ianafite jurist and author Burhiin al-Oin al-Marghinani 
(d. 593/1196), the author of the famous al-Hidiiya and one of the a!biib 
al-takhrij. 123 

The biographical works took special notice not only of those who 
engaged in takhrij, but also of those who specialized in or made it their 
concern to study and transmit the doctrines and legal opinions derived 
through this particular juristic activity. We thus find that Al)mad b. 'Ali 
al-Arani (d. 643/1245), a distinguished Shafi'ite, excelled in the transmis-
sion of the wujiih that had been elaborated in his school. 124 Similarly, the 
biographers describe the Shafi'ite 'Uthman b. 'Abd al-Ral_1man 
(d. 643/1245) as having had penetrating knowledge (baflran) of the 
doctrines elaborated through takhrij. 125 

Tllfi's remark that the Shafi'ites engaged in takhrlj more than did the 
other schools is confirmed by our general survey of biographical works. In 
Ibn QaQi Shuhba's Tabaqiit, for instance, there appear some two dozen 
major jurists who engaged in this activity, only a few of whom we have 

115 Laknawi, al-Fawti'id al-Bahiyya, 202. 
"" Ibn Qac;li Shuhba, Tabaqat, I. 144. 117 Ibid., I, 197. "" Ibid., I, 266-67. 
119 Nawawi, Tahdhib, I, 164-65. 120 Ibn Rajah, Dhayl, I, 26-27. 
121 Ibn Qac;li Shuhba, Tabaqat, I, 269-70. 122 Ibn Dibdj, 87. 
123 Ibn 'Abidin, Shari; al-Man:r;iima, 49; Qurashi, al-jawiihir al-Mu4i'a, ll, 559. 
124 Ibn Qa<;II Shuhba, Tabaqiit, II, 125. 125 Ibid., II, 145. 
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listed above. 126 Our survey of the biographical dictionaries of the four 
schools also shows that the Shaficites and I:Ianbalites could each boast a 
larger number of jurists who engaged in this activity than the other two 
schools combined. 127 On the other hand, of all four schools, the Malikites 
are said to have engaged in this activity the least. 128 

The Shafi<ite involvement in takhrij seems to have reached its zenith 
in the fourth/tenth and fifth/eleventh centuries, the last jurists associ-
ated with it, according to Ibn Abi al-Damm, having been Ma}:tamili 
(d. 415/1024), Mawardi (d. 450/1058), and Abu al-Tayyib al-Tabad 
(d. 450/1058). 129 But Ibn Abi al-Damm's claim cannot be fully or even 
substantially confirmed by data from either biographical dictionaries 
or works of positive law. During the later centuries - especially after 
the fourth/tenth - the activity in the Shaficite school continued, albeit 
with somewhat diminished vigor. 130 In the other schools, it also found 
expression in later doctrines, as attested in the juristic production of two 
towering I:Ianbalite figures, Ibn Qudama (d. 620/1223) and TaqT al-Din 
Ibn Taymiyya (d. 728/1327), 131 as well as in the writings of a number of 
I:Ianafite and Malikite jurists. 132 

126 Ibid., I, 99-100 (Ibn Abi Hurayra), 149 b. al-l:Iasan al-Astrabadhl), 
152 Abu Bakr al-Odani), 154 b. 'Ali al-Masarujsi), 177 
(Abu al-Qasim al-Saymari), 207 (al-I:Iasan Abu 'Ali al-Bandanijl), 221 
b. 'Abd al-Malik al-Marwazi), 233 (al-I:Iusayn b. al-Qanan), 241 (Abu 
al-I:Iasan al-Mawardi), 262 (Abu al-Rabi' Tahir b. 'AbdAllah al-Turki), 264-65 (Abu 
Sa'd al-NisaburT), 266-67 ('Abd al-Rahman al-Furani al-Marwazi). 

127 In addition to those listed by Ibn Qa<;II Shuhba (previous note), see Nawawi, Tahdhib, 
I, 92-94, 113, 164, 238. For the I:Ianbalites, see Zarkashi, Shar/.1, I, 28 If. 

118 This is the claim of Qarafi. See Ra'i, a/-Faqir, 169. Qaraft's claim, it must be 
noted, does lind initial support in the sources, notably in Ibn Dibiij. 

129 Ibrahim b. 'AbdAllah Ibn Abi al-Damm, Adab al-Qa(ia' aw al-Durar al-Man#imiit fi 
al-Aq(iiya wal-Jjukumiit, ed. 'Ara' (Beirut: Dar al-Kutub al-'llmiyya, 
1987). 40. 

130 See, for example, Taqi ai-Din 'Ali ai-Subki, Fatiiwii a/-Subki, 2 vols. (Cairo: Maktabat 
al-Qudsi, 1937), I, 324; II, 468, 525; Subki, Tabaqiit, VI, 186 If., 193. Sharaf al-Oin 
al-Nawawi, who died in 676/1277, is still speaking of takhrij. See his al-Majmu', 1, 68. 

131 See Nawawi, al-Majmu', I, 68; Takhrij, 266 (quoted from Muwaffaq al-Din 
Ibn Qudama, al-Mughni, 12 vols. (Beirut: Dar al-Kitab al-'Arabi, 1983), IX, 131); 
Tufi, Shari; Mukhtaw al-Rawrja, III, 628; Ibn Adab al-Mufti, 126, is still 
speaking of takhrij. So is 'Ali b. Sulayman b. al-Mirdawi, al-Furu', 
printed with Shams al-Din Ibn Kitiib ai-Furu', ed. <Abd al-Sattar 
Farraj, 6 vols. (Beirut: 'Alam ai-Kutub, 140511985), I, 51. 

132 'Ala' al-Din Abu Bakr Ibn Mas'ud al-Kasani, Bada'i' al-$anii'i' fi Tartib al-Sharii'i', 
7 vols. (Beirut: Dar ai-Kitab ai-<Arabi, 1982), I, 2, where he makes a preliminary 
remark to the effect that his book examines legal cases and the modes of their takhrij 
according to the principles and general precepts laid down presumably by the found-
ing fathers (yatafa.lfo/.1 . .. aqsiim al-masii'i/ wa-fofulahii wa-takhrijahii 'alii qawii'idihii 

W. B. Hallaq, "A Prelude to Ottoman Reform: Ibn <Abidin on Custom 
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IV 

Be that as it may, there is no doubt that takhrij constituted, in the author-
itative doctrinal structure of the four schools, the second most import-
ant body .of legal subject matter - second, that is, to the actual doctrines 
of the eponyms, and second only when disentangled from the eponym's 
corpus juris. For it was often the case that attributions to the imam 
became indistinguishably blended with their own doctrine or at least 
with what was thought to be their own doctrine (a qualification that has 
been established in the previous section). We have thus far seen a num-
ber of examples which make it demonstrably clear that the takhrij of 
later authorities becomes the property of the eponyms. This process of 
attribution, it is important to stress, did not go unnoticed by the jurists 
themselves. They were acutely aware of it not only as a matter of practice, 
but also as a matter of theory. Abu Isi:Iaq al-Shirazi, a Sha.fi<ite jurist and 
legal theoretician, devotes to this issue what is for us a significant chapter 
in· his monumental U!ttl work Shari; al-Lurna'. The chapter's title leaves 
us in no doubt as to the facts: "Concerning the Matter that it is not 
Permissible to Attribute to Sha.fi<;: what his Followers have Established 
through takhrij." 133 

Shirazi observes that some of the Shafi<ites did allow such attribu-
tions, a significant admission which goes to show that this process wa8 
recognized as a conscious act, 134 unlike that of attributing to the eponyms 
the opinions of their predecessors. Shirazi reports furthermore that pro-
ponents of the doctrine defended their position by adducing the following 
argument: The conclusions of qiyiis are considered part of the Sharfa, and 
they are thus attributed to God and the Prophet. Just as this is true, it is 
also true that the conclusions of qiyiis drawn by other jurists on the basis 
of Shii.fi<I's opinions may and should be attributed to Shafi<I himself. 
Shirazi rejects this argument though, saying that the conclusions of qiyiis 
are never considered statements by God or the Prophet himself. Rather, 
they are considered part of the religion of God and the Prophet (dinu 

and Legal Change," proceedings of a conference held in Istanbul, May 25-30, 1999 
(New York: Columbia University Press, forthcoming). See also the Malikite J:lanab, 
Mawiihib a/-] ali/, I, 41. On the discourse of the Malikite Qarafi concerning the theoty 
of takhrij, see Jackson, Islamic Law and the State, 91-96. Jackson remarks that "Qarafi 
himself engages in this practice on occasion" (p. 96). 

133 Abu Ibrahim b. <AJI al-Shirazi, Shari; al-Luma', ed. cAbd al-Majid Turki, 2 vols. 
(Beirut: Dar al-Gharb ai-Islami, 1988), II, "Fi annahu Iii yajiiz an yunsab ilii 
al-Shiifi'i mii kharrajahu al;ad a!/;iibihi 'alii qawlihi." 

134 The controversy and its relevance are still obvious at least two centuries after Shirazi 
wrote. See lbn Adab al-Mufti, 96-97. 
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Allah wa-dinu Rasiilihi). 135 Besides, Shirazi continues, even this attribu-
tion in terms of religion is inadmissible, for neither Shaficl nor any of the 
other founding mujtahids have their own religion. 

Shirazi then cites another argument advanced by his interlocutor: If 
the eponym holds a certain opinion with regard to one case, say, the 
proprietorship of a garden, then his opinion about another case, such as 
the proprietorship of land surrounding a house, would be analogous. The 
implication here, in line with the first argument, is that an analogous 
opinion not necessarily derived by the eponym belongs nonetheless to 
him, since the principles of reasoning involved in the case dictate identical 
conclusions. Shirazi counters by arguing that there is in effect a qualitative 
difference between the interlocutor's example, which is analogical, and 
takhrij, which always involves two different, not similar, cases. Analogical 
cases, Shirazi argues, may be attributed to the eponym despite the fact 
that one of them was not solved by him. But when the two cases are 
different, and when one of them was solved by another jurist, no attribu-
tion of the latter to the eponym should be considered permissible. 136 

Tufi provides further clarification of Shirazi's argument. If the eponym 
established a certain legal norm for a particular case, and also explicated 
the rationale ('ilia) which led him to that norm, then all other cases 
possessing this identifiable 'ilia should have the same norm. In this sense, 
the eponym's doctrine, used to solve the first case, can be said to have 
provided the solution of the latter ones, even though the eponym may not 
have even known of their existence. In other words, the latter cases can be 
attributed to him. 137 On the other hand, should he solve a case without 
articulating the 'ilia behind it, and should he not predicate the same legal 
norm he derived for this case upon what appears to be an analogous case, 
then his doctrines (madhhab) in both cases must be seen as unrelated. The 
disparity is assumed because of the distinct possibility that he would have 
articulated a different 'ilia for each case or set of cases. But, Tufi adds, 
many jurists (al-kathir min alfuqahii') disregarded such distinctions and 
permitted the activity of takhrij nonetheless. 138 

Tiifi's testimony, coupled with that of Shirazi, is revealing. It not 
only tells of the presence of a significant juristic-interpretive activity that 
dominated legal history for a considerable period, but also discloses the 

135 Shirazi, Shari; ai-Luma', II, I 084. 136 Ibid., II, I 085. 
137 Tuft, Shari; Mukhtafllr al-Rawr}a, Ill, 638: "idhii 11a1!a al-mujtahid 'alii bukm fi 

mas'ala li-'illa bayyanahii fo-madhhabuhu fi ku/li mas'ala wujidat fi-hii tilka al-'illa 
ka-madhhabihi fi hiidhihi a/-mas 'ala." See also the introduction to Zarkashi, Shari;, I, 
28 ff. 

138 Tufi, Sharb Mukhta,ar al-Rawr}a, III, 639. 
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methodological issues that such activity involved. The penchant to 
attribute doctrines to the eponym constituted ultimately the crux of the 
controversy between the two sides. Curiously, the theoretical exposition 
of takhrlj did not account for the contributions of authorities external 
to the school of the founder. The recruitment of l:fanafite doctrine and 
its assimilation into the Shaficite school was not, for instance, given any 
due notice. In fact, because the theoretical elaboration of takhrlj appeared 
at a time when the schools had already reached their full development, 
it must not have been in the best interest of the affiliated jurists to expose 
their debt to other schools. We might conjecture that the debt was to a 
large extent reciprocal among all the schools, which explains why no jurist 
found it opportune or wise to expose the other schools' debt to his own. 
His own school, one suspects, would have been equally vulnerable to the 
same charge. 

v 
It is therefore clear that ijtihiid through takhrlj was a dominant inter-
pretive activity for several centuries and that at least a fair number 
of jurists were in the habit of attributing the results of their juristic 
endeavors to the founders. 139 This process of attribution, which is one 
of back-projection, both complemented and enhanced the other pro-
cess of attribution by which the founder imams were themselves credited 
with a body of doctrines that their predecessors had elaborated. This 
is not to say, however, that both processes were of the same nature, 
for one was a self-conscious act while the other was not. The process of 
crediting the presumed founders with doctrines which had been con-
structed by their predecessors was never acknowledged, whether by legal 
practitioners or theoreticians. Islamic legal discourse is simply silent on 
this point. Attributions through takhrlj, on the other hand, were widely 
acknowledged. 

The explanation for this phenomenon is not difficult: The attribution 
of later opinions to a founder can be and indeed was justified by the 

'·'9 See the statement of the I:fanbalite Ibn Qasim in this regard, quoted in Zarkashi, 
Shari}, I, 31-32. This process of attribution gave rise to an operative terminology 
which required distinctions to be made between the actual opinions of the imams and 
those that Were placed in their mouths. Ibn <Abidin, for instance, argues that it is 
improper to use the formula "Abii I:fanifa said" (qiila Abri ljanfja) if Abii I:fanifa 
himself had not held the opinion. The takhrijiit (pl. of takhrij) of the major jurists, he 
asserts, be stated wirh the formula "Abu I:fanifa's madh!Jab dictates that ... " 
(muqtn/ii madhhab Abi lfanlfo kadhil). See his Shari} al-Man!-ttma, 25. 
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supposed fact that these opinions were reached on the basis of a meth-
odology of legal reasoning constructed in its entirety by the presumed 
founder. The assumption underlying this justification is that the founder 
would have himself reached these same opinions had he addressed the 
cases which his later followers encountered. But he did not, for the cases 
(nawiizil) befalling Muslims were deemed to be infinite. Here there are 
two distinct elements which further enhance the authority of the pre-
sumed founder at the expense of his followers. First, it makes their inter-
pretive activity, or ijtihiid, seem derivative but above all mechanical: all 
they need to do is to follow the methodological blueprint of the imam. 
This conception of methodological subservience permeates not only the 
juristic typologies but also all structures of positive law and biographical 
narrative; that is, the doctrinal, interpretive, and sociological make-up 
of the law. As we shall see in chapter 4, positive law depended on the 
identification of the imam's principles that underlie individual legal 
norms just as much as it depended on a variety of other considerations 
emanating from, and imposed upon them by, their own social exigencies. 
Similarly, the biographical narrative, a central feature of Islamic law, 
was thoroughly driven by hierarchical structures which would have no 
meaning without the juristic foundations laid down by the arch-figure of 
the imam. The second element is the wholesale attribution to the founder 
imam of creating an entire system of legal methodology that constitutes 
in effect the juridical basis of the school. I have shown elsewhere that 
legal theory and the methodology of the law emerged as an organic and 
systematic entity nearly one century after the death of Shafi<l and a good 
half-century after the death of the last of the eponyms whose school has 
survived, namely, Ahmad Ibn J:Ianbal. 140 The fact of the matter is that 
both legal theory aljiqh) and the principles of positive law (also 
known as U!ii/) 141 were gradual developments that began before the pre-
sumed imams lived and came to full maturity long after they perished. 

Given the prestige and authoriry attacHed to the figure of the founder 
imams, it was self-defeating to acknowledge their debt to their immediate 
predecessors who were jurists like themselves. 142 That link had to be sup-
pressed and severed at any expense. It had to be replaced by another link 
in which the imams confronted the revealed texts directly, as we have seen 

140 Hallaq, "Was al-Shafi<i the Master Architect?" 587 ff. 141 See chapter 4, below. 
142 We have already seen that Abii l:lanifa was associated with the highly authorized 

statement that "I refuse to follow (uqal/idu) the Followers because they were men who 
practiced ijtihiid and I am a man who practices ijtihiid." This statement, especially in 
light of the authoritative status it acquired in the school, must have been intended to 
defY any admission of debt. See n. I 0, above. 
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in the instructive example provided by Sarakhsi concerning the levy of the 
tithe. 143 Obviously, the link with the immediately preceding jurists could 
not have been dwelt upon, much less articulated as a theoretical issue. 
Takhrij, on the other hand, was articulated in this manner, and therein 
lies the difference. 144 

14·1 See section II, above. One implication of our finding in this chapter pertains to the 
controversy among modern scholars over the issue of the gate of ijtihiid. Against the 
age-long notion that the gate of ijtihiid was closed - a notion advocated and indeed 
articulated by Schacht- it has been argued that this creative activity continued at least 
until late medieval rimes. See Wael B. Hallaq, "Was the Gate of ljrihiid Closed?" 
Imemational foumal of Middle East Studies, 16 (1984): 3-41. Norman Calder has 
argued that "Schacht will be correct in asserting that the gate of ijtihiid closed about 
900 [A.D.] if he means that about then the Muslim community embraced the prin-
ciple of intisiib or school affiliation. Hallaq will be correct in asserting that the gate of 
ijtihiid did not close, if he distinguishes clearly the two types of ijtihiid- independent 
and affiliated." See Calder, "al-Nawawi's Typology," 157. Now, if our findings are 
accepted, then Calder's distinction- previously suggested by others- becomes entirely 
meaningless, for it never existed in the first place. If there was ever a claim in favor of 
closing the gate of ijtihiid, it could have meant one thing and one thing only, i.e. 
precluding the possibility of a new school, headed, of course, by an imam who would 
have to offer a legal methodology and a set of positive legal principles qualitatively 
different from those advocated by the established schools. 

144 The findings of this chapter find corroboration in several quarters, each approach-
ing the same general theme from a completely different angle. See Hallaq, "Was.al-
Shafi<i the Master Architect?" reprinted in Wad B. Hallaq, Law and Legal Theory in 
Classical and Medieval !Jiam (Variorum: Aldershot, 1995), article VII, including the 
addenda; Melchert, Fonnation of the Sunni Schools; and Jonathan E. Brockopp, "Early 
Islamic Jurisprudence in Egypt: Two Scholars and their Mukhtap.rs," lntemational 
joumal of Middle East Studies, 30 (1998): 167 ff. To these writings one may cautiously 
add Norman Calder, Studies in Early Muslim jurispntdence (Oxford: Clarendon Press, 
1993); cautiously, because Calder makes too much of the evidence available to him. 
For critiques of this work, see the sources cited in Harald Motzki, "The Prophet 
and the Cat: On Dating Malik's Muwarra' and Legal Traditions," jerusalem Studies in 
Arabic and Islam, 22 (1998): 18-83, at 19, n. 3. 
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13 
THE FORMATION OF THE SUNNI 

SCHOOLS OF LAW 
Christopher Melchert 

EVERY SUNNI JURISPRUDENT is affiliated with one or another of four schools 
of law, the Shafi'l, I:lanafi, Malik!, or I:Ianball (to list them by approximate 
order of size today). They are named for famous jurisprudents of the eighth 
and ninth centuries CE (now in chronological order): Abu I:Ianlfa (d. Bagh-
dad, 150/767), Malik ibn Arras (d. Medina, 179/795), al-Shafi'l (d. al-Fustat, 
204/820), and A!).mad ibn J::Ianbal (d. Baghdad, 241/855). It has long been 
a scholarly commonplace, though, that none of these eponyms founded a 
school.l One naturally asks, then, when the schools did first appear. This is 
the question to which I addressed my doctoral dissertation, which appeared 
with some changes as a book in 1997.2 The present essay summarizes that 
study, then sketches the state of the question five years later. Given the 
space available, I refer readers to the book for documentation from the 
primary sources, restricting references here mainly to the work of modern 
scholars. In brief, it seems certain that the schools as we know them go 
back to the early tenth century; however, the nature and organization of 
jurisprudence before then is more difficult to characterize and remains con-
troversial. 

1E.g. Ignaz Goldziher, Introduction to Islamic Theology and Law, trans. Andras and 
Ruth Hamori (Princeton, 1981), 49; Duncan Black Macdonald, Development of Muslim 
Theology, Jurisprudence, and Constitutional Theory (New York, 1903), 94, 96-97; N.J. 
Coulson, A History of Islamic Law (Edinburgh, 1964), 48-49, 70-71; Marshall G.S. Hodg-
son, The Venture of Islam (Chicago, 1974), I, bk. 2, chap. 3, esp. 335; Andrew Rippin, 
Muslims: Their Religious Beliefs and Practices, I: The Formative Period (London, 1990), 
76. Several recent textbooks use the passive voice to gloss over historical doubts. See 
David Waines, An Introduction to Islam (Cambridge, 1995), 65 ("four scholar-jurists who 
were recognized as the founders of the Sunru legal schools"); Sachiko Murata and William 
C. Chittick, The Vision of Islam (London, 1996), 31 ("The four madhhabs of Sunni Islam 
are named after those who are looked back upon as their founders"); Abdulkader Tayob, 
Islam: a Short Introduction (Oxford, 1999), 38 ("Abu I:Jarnla became the reputed founder 
of the Kilfan legal school"). 

2 Christopher Melchert, "The Formation of the Sunni Schools of Law, Ninth-Tenth 
Centuries C.E.", Ph.D. dissertation, Univ. of Pennsylvania, 1992; idem, The Formation 
of the Sunnf Schools of Law, 9th-10th Centuries C.E. (Leiden, 1997). 
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Locating the Pivot 

The obvious research strategy is to define the school, then go back in time 
through the sources to discover where it first appears. Madhhab, the Arabic 
word conventionally translated as "school", most often refers in the sources 
to doctrine. At its simplest, this means a particular tenet, possibly having 
to do with theology or piety rather than law. In the field of law, madhhab 
most often refers to a jurisprudent's opinion concerning a particular case 
or to the opinion of a whole school; say, of practically all the Shafi'Iya, to 
which a deviant opinion may be contrasted. From madhhab as the doctrine 
of a school, it is only a short step to madhhab as the school itself, a body of 
jurisprudents loyal to their school's eponym. 

Joseph Schacht, whose sketch of the evolution of Islamic law remains the 
standard, was chiefly concerned with doctrine. The stages that most inter-
ested him were defined by doctrine: first, when the law was derived mainly 
from U mayyad practice and the opinions of local wise men (earlier eighth 
century); second, when increasing amounts of came into circulation 
and it gradually became necessary to justify one's doctrine by appeal to the 
documented opinions of much earlier figures, ultimately the Prophet himself 
(later eighth century); and finally, when al-Shafi'I expressly laid out the the-
ory of inference from Qur'an and that would broadly govern Islamic 
jurisprudence until the twentieth century. Schacht located the formation 
of schools at around the middle of the third century AH (860s CE). This 
is when, he thought, the old Iraqi school became completely I:Ianafi, when 
Malik! and Shafi'I doctrines were crystallized in the respective handbooks 
of Abu al-Zuhri (d. Medina, 242/857) and al-Muzani (d. al-Fustat, 
264/877?), and the opinions of A}:tmad ibn I:Ianbal were collected by his 
disciples.3 

It certainly is a crucial sign of school formation that jurisprudents should 
coHect the doctrine of one jurisprudent of the past, as opposed to collecting 
the doctrine of many past figures (e.g. the Mu§annafs of 'Abd al-Razzaq 
[d. 211/827] and Ibn Abl Shayba [d. al-Kilfa, 235/849]) or setting out their 
own doctrine in their own names. It is presumably the characteristic literary 
activity of the personal school of law. Recent scholarship has added detail 
to Schacht's sketch. Jonathan Brockopp has observed that Ibn 'Abd al-

3 Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford, 1950); idem, 
"The Schools of Law and Later Developments of Jurisprudence", in Majid Khadduri and 
Herbert J. Liebesny, eds., Law in the Middle East, I: Origin and Development of Islamic 
Law (Washington, D.C., 1955), 57-84, esp. 63, 67; idem, "Sur quelques rnanuscrits de 
la bibliotheque de Ia mosquee d'al-Qarawiyyln a Fes", Etudes d'orientalisme dediees a Ia 
memoire de Levi-Provenr;al (Paris, 1962), I, 271-84, esp. 274. 



THE FORMATION OF ISLAMIC LAW 353 

The Formation of the Sunn1 Schools of Law 3 

ij:akam (d. al-Fustat, 214/829) wrote a Mukhta§ar ("epitome") fixing Maliki 
doctrine a generation before Abu On the other hand, Miklos 
Muranyi has shown that the Mudawwana and Mukhtalita of Sa}:tnun (d. 
al-Qayrawan, 240/854), the leading Maliki teacher of Ifriqiya ("Africa", i.e. 
modern Tunisia), were not distinguished from each other until the later ninth 
century. 5 In al-Andalus, some of Malik's disciples, especially Ibn al-Qasim 
(d. al-Fustat, 191/806), seem to have been superior authorities to Malik 
himself until late in the century.6 As for the collection of Al:tmad's doctrine, 
numerous small collections of his opinions (concerning models of piety and 
J:tadzth criticism as well as law) were assembled in the mid-ninth century, 
but they were not synthesized until the end of the century. In short, the 
authoritative collection of the eponym's opinions might take as long as a 
century. 

A controversial question is the extent to which ninth-century jurispru-
dents built up the eponyms' doctrine by pseudonymous attribution. Norman 
Calder has proposed that the very doctrines of Malik, Abu ij:anifa, and al-
Shafi'i were still being worked up by disciples writing in their names in the 
later ninth century.7 The most effective refutations of Calder have all con-
cerned Maliki texts.8 Although his chapter on early ij:anafi texts does not 
go into sufficient detail, I predict that future research will largely confirm 
Calder's assertion that the works ascribed to al-Shayban1 (d. 189/804-805) 
did not achieve their present form until well into the ninth century. His 
perception of widespread posthumous attribution to al-Shafi'i in the later 
ninth century has been broadly confirmed by some of my own researches.9 A 

4 Jonathan E. Brockopp, Early Miilikl Law: Ibn 'Abd al-lfakam and His Major Com-
pendium of Jurisprudence (Leiden, 2000), based on idem, "Slavery in Islamic Law: an 
Examination of Early Maliki Jurisprudence", Ph.D. dissertation, Yale University, 1995; 
idem, "Early Islamic Jurisprudence in Egypt: Two Scholars and Their 
IJMES 30 (1998), 167-82. 

5 Miklos Muranyi, Die Rechtsbucher des Qairawiiners SalJ,nun b. Sa 'ld (Stuttgart, 1999), 
esp. 122. 

6 See Isabel Fierro, "The Introduction of lfadlth in al-Andalus", Der Islam 66 (1989), 
68-93, esp. 74, 82, 84. 

7 Norman Calder, Studies in Early Muslim Jurisprudence (Oxford, 1993). 
8 Yasin Dutton, "'A mal v. lfadlth in Islamic Law: the Case of sad/ al-yadayn (Holding 

One's Hands by One's Sides) When Doing the Prayer", Islamic Law and Society 3 (1996), 
13-40, esp. 28-33; Miklos Muranyi, "Die friihe Rechtsliteratur zwischen Quellenanalyse 
und Fiktion", Islamic Law and Society 4 (1997), 224-41; Harald Motzki, "The Prophet 
and the Cat: On Dating Malik's Muwaf!a' and Legal Traditions", JSAI 22 (1998), 18-
83; Wael B. Hallaq, "On Dating Malik's Muwatta", UCLA Journal of Islamic and Near 
Eastern Law 1 (2001-2002), 47-65. 

9 See Christopher Melchert, "Qur'anic Abrogation Across the Ninth Century", in 
Bernard Weiss, ed., Studies in Islamic Legal Theory (Leiden, 2002), 75-98; idem, "The 
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second stage in the formation of self-conscious schools is the point when we 
begin to see not only works under the names of their eponyms, but express 
commentaries on those works. The commentary literature turns out to go 
back to about the turn of the tenth century CE, with series of commentaries 
on the two Jiimi's of al-Shaybani (d. Ranbilyah, near Rayy, 189/804-805) 
among the ljanafiya and on al-Muzanl's Mukhta§ar (which already adds 
express commentary to quotation) among the Shafi'Iya. 

There is more to the school, though, than doctrine. George Makdisi 
was the pioneer in describing the school of law as a teaching institution.10 

Where Schacht made out two stages, the regional school and the personal, 
Makdisi has proposed a third, mainly the guild (what I have usually called 
the "classical school"), which actively certified qualified jurisprudents.11 The 
crucial importance of certification alongside doctrine comes out in a remark 
by the famous Shafi'I al-Mawardl (d. Baghdad, 450/1058) with reference to 
another Shafi'l who had held that a qii¢f known for adhering to one school 
might no longer rule according to the doctrine of any other, "since the 
settling of the schools and the distinction of those qualified in them ( ba 'da 
istiqriir al-madhiihib wa-tamayyuz ahlihii)" .12 There were no fully formed 
schools until there were clear means to distinguish the qualified from the 
unqualified; that is, qualified first to give authoritative opinions (fatiiwii, 
sing. fatwii), then to teach jurisprudence ( tadrzs). A regular course of study 
with clearly identified teachers and students, in law (fiqh) as distinct from 

turns out to go back to the early tenth century. Here, I say, is the 
pivot: before this point, we do not see schools like what we are familiar with 
from our standard eleventh-century and later sources; after this point, we 
do. 

The clearest case is the Shafi'l school as it formed around Abu !-'Abbas 
Ibn Surayj (d. Baghdad, 306/918). Before his time, the learning of Shafi'l 

Meaning of gala ai-Shafi'z in Ninth-Century Sources", forthcoming in Proceedings of the 
School of Abbasid Studies (2003). 

10George Makdisi, The Rise of Colleges: Institutions of Learning in Islam and the West 
(Edinburgh, 1981); see also idem, The Rise of Humanism in Classical Islam and the 
Christian West (Edinburgh, 1990). 

11 George Makdisi, "La Corporation a l'epoque classique de !'Islam", Presence de Louis 
Massignon: hommages et temoignages (Paris, 1987), 35-49; almost identical in C.E. 
Bosworth et a/., eds., Essays in Honor of Bernard Lewis (Princeton, 1989), 193-209, 
justifying the term "guild"; above all, idem, "'J'abaqiit-Biography: Law and Orthodoxy in 
Classical Islam", Islamic Studies (Islamabad) 32 (1993), 371-96, for the three historical 
stages. 

12 Al-Mawardf, A dab a/-qar;lf, ed. MuJ:tyf Hila! al-Sirl;lan (Baghdad, 1972), I, 185 = Al-
lfiiwf al-kabfr, ed. Mal_lmud Matarjf et a/. (Beirut, 1414/1994), XX, 75. 
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jurisprudence was more like the gathering of reports from a num-
ber of teachers, the more the better. From his time forward, by contrast, 
Shafi'i jurisprudents have normally had an identifiable teacher and identi-
fiable students. No particular literary production characterized the study 
of law before Ibn Surayj, unless it was to compose a Mukhta§ar, which Ibn 
Surayj did after his teacher al-Mundhiri (ft. later ninth cent.) and others. 
From his time forward, however, there was a normal course of advanced 
study leading to the production of a ta 'liqa, virtually a doctoral disserta-
tion, defending the juridical opinions chosen by the Shafi'i school. With Ibn 
Surayj's students and their students in turn, the ta 'liqa was normally a com-
mentary on al-Muzani's Mukhta§ar. It was a mark of the classical school of 
law that it had a local chief ( ra 'is), and Ibn Surayj seems to have been the 
first jurisprudent described as having the chieftaincy of the Shafi'iya. No 
one before him is said to have been recognized as chief of the school, but 
from his time forward, the chieftaincy was usually said to have ended up 
with someone. 

Only two marks of the classical school of law did not appear first in 
the lifetime of Ibn Surayj. First was the explicit distinction between grad-
uate students ( seeking a licence from their master to teach, and 
undergraduates ( taliimidh), seeking a licence to give opinions. The distinc-
tion was important to the school as an institution for forming jurisprudents, 
and first appeared with a student of Ibn Surayj's and the students under 
him. The second mark was the biographical dictionary of adherents of the 
school. The first freestanding biographical dictionary of the Shafi'i school 
appears to have been that of the Nishapiiran al-Muttawwi'I, Al-Mudhhab fi 
shuyiikh al-madhhab, from about a century after Ibn Surayj's deathP There 
was a forerunner of the biographical dictionary in the generation before Ibn 
Surayj, though, for the Maniiqib al-Shiifi'i of Dawiid al-?ahiri (d. Baghdad, 
270/884) certainly included a section on al-Shafi'i's students, as indicated 
by extant quotations. 14 

13 Katib <;elebr, /(ashf al-?uniin, ed. Serefettin Yaltkaya and Rifat Bilge (Istanbul, 1941-
43), 1645, where it is alternatively attributed to Abu 1-Tayyib (d. Nrshapfu, 
404/1014). Al-Subkr often quotes from al-MuHawwi'r concerning figures of the tenth 
century, for which see Tabaqiit al-shiifi'lya al-kubrii, ed. Ma.l_lmild Mu}:tammad al-Tana}:tr 
and 'Abd al-Fatta}:t al-J:Iulw (Cairo, 1964-76), Ill, index, s.n. 'Umar ibn 'Alf. Al-Mudhhab 
in the title looks odd, but adhhaba may mean to gild, so that the meaning would be "the 
gilt book concerning the shaykhs of the school"; alternatively, it might be taken as a noun 
of place, hence "where one is led concerning the shaykhs of the school". 

14 Al-Khatrb al-Baghdadr, Ta 'rfkh Baghdad (Cairo, 1349/1931, repr. Cairo and Beirut, 
n.d. ), X, 449; Abil Is):J.aq al-Shrrazr, Tabaqat al-fuqahii', ed. I}:tsan 'Abbas (Beirut, repr. 
1401/1981), 103. 
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The classical J:Ianafi school formed at about the same time. The teacher 
who corresponds most closely to Ibn Surayj is Abu al-J:Iasan al-Karkhi (d. 
Baghdad, 340/952). Like Ibn Surayj among the Shafi'Iya, he had many 
more identifiable students than any J:Ianafi before him. Like Ibn Surayj 
with the Mukhta§ar of al-Muzan1, he wrote a commentary on Al-Jiimi' al-
§aghir of al-Shayban1, as well as a Mukhta§ar of his own, epitomizing J:Ianafi 
jurisprudence. Students of his produced commentaries on both the Jiimi's 
and his own Mukhta§ar. He seems to have been the first recognized chief 
of the J:Ianafi school. And just as one traces the intellectual lineages of the 
great Shafi'I jurisprudents of the eleventh century back through Ibn Surayj, 
so the lineages of most of the great eleventh-century J:Ianafi jurisprudents 
go back to al-Karkhi. There had already been biographical treatments of 
the J:Ianafi school in the generation before him, notably at the end of the 
Maniiqib Abi lfanifa of (d. al-Fustat, 321/933).15 

The strongest candidate for the pivotal figure of the J:Ianbali school, com-
parable to Ibn Surayj and al-Karkhi, is Abu Bakr al-Khallal (d. Baghdad, 
311/923). Before him, various individuals collected what they had heard 
from but he seems to have made the first great synthetic collec-
tion of mad's opinions, a work of twenty volumes, now mostly lost. 16 

F.E. Peters actually credits him with forming a J:Ianbali school by writing 
15 Katib Qelebr, Kashf, 1836-37. Many quotations in the biographical literature. On 

the I:Janaff biographical tradition, see further Nurit Tsafrir, "Semi-J:Ianaffs and }:Ianaff 
Biographical Sources", Studia Isla mica 84 (1996), 67-85, and Eerik Dickinson, "A}:lmad 
b. and His Biography of Abu J:Iarura", JA OS 116 (1996), 406-15. Admittedly, 
Tsafrir supposes that the source of later quotations from al-Ta}:lawr is normally AI- Ta 'rlkh 
al-kablr, which must have comprehended more than just J:Ianaffya ( "Semi-I:Janaffs", 74). 
Certainly, al-Ta}:lawl is often quoted in non-I:Janaff sources concerning non-J:Ianaffya; e.g. 
for the year when the Shafi'lya al-Rabr' ibn Sulayman, al-Muzaru, and Mu}:lammad ibn 

were born: Ibn I:Jajar, Tahdhib al-tahdhib (Hyderabad, AH 1325-27, repr. Beirut, 
n.d.), III, 246. Presumably, the Ta'rlkh was the source of these quotations. It seems 
to me likely that Maniiqlb Abl lfanlfa was more important for the J:Ianaff biographical 
tradition than the Ta 'rlkh because it is the work analogous to Dawild's Maniiqib al-
Shiifi'l, important for the Shafi'l biographical tradition. The analogy is reinforced by 
comparison with two other maniiqib works that are extant: Maniiqib Abl lfanlfa of al-

(d. Baghdad, 436/1045), which includes a long biographical section concerning 
Abui:Jarura's followers at the end much used by Tsafrir herself, and Ibn 'Abd al-Barr (d. 
Jativa, 463/1071), AI-Intiqii' fr al-thalatha al-a 'imma al-fuqaha' Malik wa-ai-Shafi'l 
wa-Abf lfanlfa (Cairo, AH 1350), which includes a biographical section offollowers after the 
entry for each eponym. The origin of the specifically I:Janaff biographical tradition I have 
identified as Ibn Shuja' al-Thaljl (d. 266/880?): Christopher Melchert, "How J:Ianafism 
Came to Originate in Kufa and Traditionalism in Medina", Islamic Law and Society 6 
(1999), 318-47, at 342-43. 

16 See Fuat Sezgin, Geschichte des arabischen Schrifttums (Leiden, 1967-proceeding), I, 
507. 
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a biographical dictionary of it.l 7 On the other hand, one can draw up no 
long list of his students in law, comparable to lists for Ibn Surayj and al-
Karkhi. There were important I:Janbali jurisprudents of the century after 
him, even in Baghdad, who studied primarily under others. This is proba-
bly because the I:Janabila, as the fiercest upholders of traditionalism, were 
still unwilling to recognize the authority of recent teachers, even so august 
as A}:lmad ibn I:Janbal, as opposed to the Prophet and his Companions; 
therefore, they would not form a school of law comparable to the Shafi'l 
and I:Janafi. Anyway, al-Khallal himself may have aimed not so much at 
establishing a I:Janball school comparable to Ibn Surayj's Shafi'l guild as at 
establishing a guild that comprised all traditionalists in law and theology.18 

This often seems to be the sense of al-Maqdisl's references to I:Janbalism in 
Iranian cities. 19 

There was a Malik! school in Iraq alongside the nascent Shafi'l and others. 
In the later ninth century and through most of the tenth, for example, the 
qiiifJ:s of Baghdad were normally either J:Ianafi or Maliki.20 The qiirf,f Isma'u 
ibn Is}:laq (d. Baghdad, 282/896) appears to have been the most important 
figure of the ninth century, forming clearly identified students in Islamic law 
and strenuously promoting the Malik! school (especially against the I:Janafi). 
A Malik! school similar to Ibn Surayj's Shafi'l school and al-Karkhi's J:Ianafi 
then appears to have developed with the teaching of al-Abharl (d. 375/986). 
The line of his students and theirs in turn continued until the later eleventh 
century, when the Malik! school of Iraq appears to have become extinct. The 
last Baghdadi Malik! mentioned by Abu Is}:laq al-Shirazl is an Ibn 'Amrus 
(d. 452/1060), while al-Qaql 'Iyaq mentions somewhat later Malik! scholars 
in (d. 487 /1095-96) and Wasit (d. after 480/1087-88). 21 

One reason for the decline of the Iraqi Malik! school was probably polit-
ical, mainly dependence on 'Abbasid patronage in the form of appointments 

17 F.E. Peters, Allah's Commonwealth (New York, 1973), 467. An extract of al-Khallal's 
biographical dictionary is extant, for which see Sezgin, GAS, I, 512 no. 2. It was plainly 
a major source for Ibn Abf Ya'la, Tabaqiit ed. MuJ:tammad I:Iamid al-Fiqf 
(Cairo, 1371/1952). 

18Makdisi, "Tabaqat-Biography", 379. 
19 Al-Maqdisf (Muqaddasi), Descriptio imperii moslemici, ed. M.J. de Goeje (Leiden, 

1906), 365 (Qumis, 'fabaristan), 395 (Rayy), 415 (Khuzistan). 
20 See Al).mad al-' Ali, "Qu<;Iat Baghdad ff 1-' ru:;r al-' abbas!: dirasa ff 1-idara al-

islamiya", Majallat al-majma' al- 'ilmf al- 'iriiqf 18 (1969), 145-208. 
21 Abu Isl).aq al-Shirazf, Tabaqiit, 169; al-Qa<;li 'Iya<;l, Tartfb al-madiirik, ed. Al).mad 

Bakrr Mal).mud (Beirut, 1967, 1968?), IV, 791-92 = ed. MuJ:tammad ibn Tawft al-'fanjf 
et al. (al-MuJ:tammadfya, 1966-83), VIII, 99-100. On Ibn 'Amrus, see also al-Dhahabf, 
Ta'rzkh al-islam, ed. 'Umar 'Abd al-Salam Tadmurf (Beirut, 1407-21/1987-2000), XXX 
(AH 441-60), 333-34, with further references. 
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to judgeships: this lost most of its value with the advent of the Buyids, who 
occupied Baghdad in 334/945. The coup de grace may have been MaJikl re-
fusal to allow the en dower of a madrasa, a mosque devoted exclusively to the 
teaching of law and ancillary sciences, to appoint and dismiss its personnel: 
unlike the other schools, the Malik! reserved this right for the caliph, just as 
in ordinary mosques. In consequence, there was little attraction to founding 
a Malik! madrasa. George Makdisl discovered this distinction and so ex-
plained the paucity of madiiris in North Africa.22 I have suggested that the 
Malik! school died out in Iraq just when madiiris were being founded there 
partly because prospective students could see that stipends were available 
only for the study of Shafi'l and J.Ianafi law, not Maliki.23 

Meanwhile, the Malik! school survived in North Africa even without 
madiiris, as also without yet any clearly identifiable teaching tradition com-
parable to that of Ibn Surayj. A political reason can be found for this, 
too, mainly the advent of the Fatimids (conquered Ifrlqiya 296/909, Egypt 
358/969). First, the Fatimids kept out the competition, mainly the ef-
ficient new Shafi'l and J.Ianafi guild schools. Without the Fatimid occu-
pation, Shafi'l jurisprudents in the Surayjlline and J.Ianafi in the Karkhl 
might have moved in from Iraq and supplanted the Malik! school, as they 
did absorb local traditions in Khurasan to the east. Second, it appears 
that the I:Ianafiya tended to collaborate with the new dynasty, even con-
vert to Isma'Ilism, discrediting them when the Fatimids were overthrown 
(lost Ifrlqiya 443/1051).24 In al-Andalus, of course, the Malik! school was 
established by the Umayyad dynasty.25 

The Iraqi school faded away even sooner than the Malik!. It 
went back to Dawud ibn 'Allibn Khalaf (d. Baghdad, 270/884), 
an adherent of the ninth-century Shafi'l school of law and theology (on 
which more below). He was succeeded by his son, Abu Bakr 
(d. Baghdad, 297 /910), who was succeeded in turn by his student Ibn al-
Mughallis (d. 324/936). This looks like the start of a succession of chiefs not 

22 Makdisi, Rise of Colleges, 37-38. 
23The classic study of the madrasa in Baghdad is George Makdisi, "Muslim Institu-

tions of Leaming in Eleventh-Century Baghdad", BSOAS 24 (1961), 1-56. For its earlier 
history, see Heinz Halm, "Die Anfange der Madrasa", ZDMG Supplement III.1: XIX. 
deutscher Orientalistentag, ed. Wolfgang Voigt (Wiesbaden, 1977), 438-48. 

24 0n the J:lanaffya and Malikrya under the Fatimids, see further now Wilferd Madelung, 
"The Religious Policy of the Fatimids toward their Sunni Subjects in the Maghrib", 
L'Egypte fatimide (Paris, 1999), 97-104. 

25 Famous medieval testimony from al-Maqdisf, Descriptio, 237, and Ibn J:lazm, Al-
l/:lkiim jf ed. AQ.mad MuQ.ammad Shakir {Cairo, AH 1345), IV, 230 = 
(Beirut, n.d.), I, 625. 
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unlike what starts for the Shafi'I school with Ibn Surayj. Other figures are 
said to have introduced z;ahirism to regions outside Iraq. The geographer 
al-Maqdisi, writing in 375/985, noted the school's presence in Fars and Sind, 
confirmed in the next century by Abu Isl)aq al-Shirazi. 26 But Abu lsl)aq 
also remarks that the last z;ahiri jurisprudent of Baghdad was Ibn al-Akh<;lar 
(d. 429/1038), composer of a biographical dictionary of the z;a.hiri school.27 

It seems to be an example of a personal school (until the eleventh century, it 
was usually known as the Dawudi) that never made the transition to a guild. 
Additional reasons for its extinction were probably its association with the 
Buyids, good for judicial appointments for a time but a definite liability 
when the dynasty fell; the association of too many z;ahiri jurisprudents with 
Mu'tazilism, a doomed theological school; too emphatic a position against 
taqlzd (accepting the superior authority of a past jurisprudent), which must 
have inhibited the operation of a school; and, finally, too emphatic a position 
against qiyiis (analogy), which became by consensus a main source oflslamic 
law.28 

Another unsuccessful school was the Jariri, loyal to Mul)ammad ibn Jarir 
al-Tabari (d. Baghdad, 310/923). Al-Tabari was a polymath famous espe-
cially for his work in history, Qur'an commentary, and law (in descending 
order for the twentieth century but ascending for the tenth). There survive 
only fragments of some of his legal work, but that work was sufficiently 
impressive that numbers of tenth-century jurisprudents were identified as 
his followers. Like the z;ahiri school, it appears never to have made the 
transition to the guild stage, developing no regular means of forming new 
adherents. Unlike the z;ahiri school, it never depended on patronage and 
endorsed no outre theory such as the rejection of qiyiis; however, a num-
ber of its leading adherents were Mu'tazila, and it may have had altogether 
too elite and literary a character to survive in the long term, as the caliphs 
reasserted themselves on a new, traditionalist basis. (Another unsuccessful 
school to which one sees references was the Awza'I. Gerhard Conrad has 
gone over the extant biographical record to reconstruct the earliest forms of 
the tradition and found that its eponym, al-Awza'I [d. Beirut, 157 /773-74?), 
did not emerge as the foremost representative of Syrian jurisprudence until 
the later ninth century, while references to his school are back-projections 
from later still.29 ) 

26 Al-Maqdisf, Descriptio, 439, 481; Abu Isl;laq al-Shirazf, Tabaqiit, 178-79. 
27 Abu Isl;laq al-Shirazf, Tabaqiit, 178; al-Khatlb al-Baghdadf, Ta'rikh Baghdad, III, 38. 
28 EI 2 , s.v. ":r;ahiriyya", by Abdel-Magid Turki, discusses only the Andalusian school 

in the eleventh century and after. 
29 Gerhard Conrad, Die Qufjiit Dimasq und der Ma!]hab al-Auzii'f (Beirut, 1994). 
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This much of The Formation of the Sunnz Schools of Law seems well 
established. It has attracted few substantial corrections beyond Devin Stew-
art's observation that there must have been an Imam1 guild school from the 
time ofa.l-Shaykh al-Mufid (d. Baghdad, 413/1022?), recognized as the head 
of his school and author of an epitome, Al-Muqni'a, that became the regular 
basis of Imam1 teaching.30 Parallel studies by Wael B. Hallaq and A. Kevin 
Reinhart have confirmed Ibn Surayj's importance for the developing Shafi'I 
school and the science of U§iil al-fiqh (jurisprudence proper).31 Hallaq's 
book-length study of school loyalty suggests many new lines of research.32 

Before the Classical Schools 

The question of schools before the tenth century is much less settled. The 
argument of The Formation of the Sunnz Schools of Law was twofold: first, 
that the regional and personal schools had no regular means of forming and 
certifying jurisprudents such as we find at the guild stage with the work of 
Ibn Surayj and his contemporaries; second, that the ideological challenge 
of traditionalism is what unhinged the old regional system, provoked the 
formation of personal schools, and eventually forced virtually all jurispru-
dents to adopt the combination of inspired texts and rational manipulation 
of them that has characterized Islamic law throughout the guild period. As 
for the first point, it is fairly easy to show that there was scant distinction 
in the ninth century and before between the study of law and of 
We do have lists of teachers and students, especially for the personall:lanafi 
school, that anticipate the intellectual lineages of the classical period; how-
ever, there are also numerous signs in these lists of back-projection, such as 
contradictory reports of who learnt from whom or was loyal to whom and a 
suspicious contrast between fullness of information about the eponyms and 
their circles (Abu 1:Ian1fa in al-Kufa, Malik in Medina) and scantiness of 
information about the next two or three generations.33 

30Devin J. Stewart, review of Melchert, Formation, in Islamic Law and Society 6 (1999), 
275-81. 

31 Wael B. Hallaq, "Was al-Shafi'i the Master Archltect of Islamic Jurisprudence?", 
JJMES 25 (1993), 587-605; A. Kevin Reinhart, Before Revelation: the Boundaries of 
Muslim Moral Thought (Albany, 1995), Chap. 2. Ibn Surayj's importance in Shafi'f intel-
lectual lineages was earliest pointed out by Heinz Hahn, Die Ausbreitung der safi'itischen 
Rechtsschule (Wiesbaden, 1974), 22, 28. 

32 Wael B. Hallaq, Authority, Continuity, and Change in Islamic Law (Cambridge, 
2001). 

33Nurit Tsafrir is presently the leading student of the early l:lanaff school: see "The 
Spread of the l:lanaff School in the Western Regions of the 'Abbasid Caliphate", Ph.D. 
dissertation, Princeton, 1993; idem, "Semi-l:lanaffs"; idem, "The Beginillngs of the l:lanaff 
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The second point is more difficult to establish: that the greatest division 
of Muslim jurisprudents before the tenth century was not among adherents 
of different schools, whether regional or personal, but between al-ra 'y, 
the rationalistic jurisprudents, and their adversaries the tra-
ditionalists.34 (As established by George Makdisi, "traditionist" indicates a 

someone who studies and transmits whatever his theo-
logical inclination, whereas "traditionalist" indicates someone who system-
atically prefers to base his law and theology on textual sources as opposed 
to speculative reasoning.35 Writing before Makdisi, Schacht referred only to 
"traditionists", and for the early period that concerned him, reputable tra-
ditionists normally were traditionalists. In the later ninth century, however, 
there emerged outstanding traditionists whose orthodoxy traditionalists did 
not recognize; e.g., al-Bukhar1 and al-Tabari.) According to ninth-century 
and later traditionalist histories, of course, most Muslim men of religion 
from the Companions forward had been traditionalists. But examination 
of the earliest sources shows that practically all the major figures engaged 
in jurisprudence by ra 'y. Moreover, the leading (and arguably most ex-
treme) traditionalist of the ninth century, AQ.mad ibn studied for 
some time under Abu Yusuf (d. Baghdad, 182/798), leader of the earliest, 
nascent school. Traditionalists and rationalists could hardly have 
existed as distinct, hostile parties before then. My tentative suggestion is 
that the thesis of a created Qur'an, evidently a doctrine, was what 
precipitated the break between al-ra 'y and at about 
the early 180s/late 790s.36 

Apart from some specific theological principles, what the traditionalists 
had against rationalist jurisprudence was largely moralistic disquiet with its 
flexibility. That is, traditionalists thought that the rationalists continually 
evaded the demands of the law through (legal devices honouring the 

School in Islamic Law and Society 5 (1998), 1-34. She is readier than I to 
accept the claims of f.lanaff biographical literature and to reject contrary claims from non-
f.lanaff. Cf. Melchert, "How f.lanafism Came to Originate in Kufa", 342-43, 346 n. It was 
a manifest error on my part to assert there that al-Ta.l:_lawf died in Baghdad; however, it 
is plain from later quotations that biographical data were transmitted from al-TaQ.awf by 
Abu Bakr al-Damaghanf (on whom see al-Dhahabf, Ta'rlkh, XXVI [AH 351-80], 225, with 
further references), who certainly transferred from Egypt to Baghdad. 

34 Esp. for the ninth century, see Christopher Melchert, "Traditionist-Jurisprudents and 
the Framing of Islamic Law", Islamic Law and Society 8 (2001), 383-406. 

35 George Makdisi, "Ash'ari and the Ash'arites in Islamic Religious History", Studia 
Is/arnica 17 (1962), 37-80, at 49. 

360n the created Qur'an and the f.lanaff school, see EI 2 , s.v. "MiQ.na", by Martin 
Hinds, with references to the pioneering work of Josef van Ess. 
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letter of the law; sing. preferred their own sophisticated reasoning to 
venerable and allowed continual change, even in what one jurispru-
dent said concerning one problem. What the traditionalists offered instead 
was not their own opinions that would not change, but rather reports 
of what the Prophet and (to the mid-ninth century) outstanding experts of 
his Companions and their Followers had said. Where the rationalists were 
devoted to munii?ara, debate about points of law (as if superior casuistry 
were the way to God's will), the traditionalists favoured mudhiikara, a con-
test to recall variant chains of transmission for important reports.37 

As for the ninth century, some jurisprudents naturally tried to bridge 
the gap between rationalism and traditionalism, especially the followers of 
al-Shafi'l. In theology, bridging the two approaches meant defending tra-
ditionalist tenets by means of rational argument, also sometimes qualifying 
traditionalist tenets so as to make them more defensible; for example, con-
ceding that one's pronuncitation of the Qur'an was created, although not 
the Qur'an itself. In law, it meant reliance on inspired texts, as opposed to 
rationalist reliance on experience and common sense, yet combining them 
by rational means, as opposed to the traditionalist preference for simply 
repeating the inspired texts, even if some apparently contradicted others.38 

Al-Shafi'T himself was known as a compromiser between rationalism and 
traditionalism (not, as Schacht tended to suppose, a simple advocate of 
traditionalism).39 Many of the leading advocates of this compromise theo-
logical tendency were followers of al-Shafi'l in Baghdad: Abu Thawr, Dawud 

and al-MuJ:tasibl, among others.40 Almost none of their legal writ-
ings survive, but we have a great deal from the Shafi'l school in Egypt, which 
certainly exemplifies the compromise approach. By the end of the ninth cen-
tury, jurisprudents of all schools were won over to such an approach.41 

37 Melchert, Formation, 9-22. For instances of mudhakara, see Munir-ul-Din Ahmed, 
"The Institution of al-Mudhakara", ZDMG Suppl. 1, Teil 2 (1969), 17. Deutscher Orien-
talistentag Wurzburg 1968 (Wiesbaden, 1983), 595-603. 

38 Traditionalist practice is described by Susan A. Spectorsky, "AJ:tmad Ibn J:Ianbal's 
Fiqh", JA OS 102 (1982), 461-65. Christopher Melchert, "The Adversaries of AJ:tmad 
Ibn J:Ianbal", Arabica 44 (1997), 234-53, based on a paper presented to the American 
Oriental Society, Madison, March 1994. There has also now appeared a masterful analysis 
of al-Shafi'f's Risala, stressing the rational combination of inspired texts to derive the law: 
Joseph Edmund Lowry, "The Legal-Theoretical Content of the Risiila of Mu}_lammad b. 
Idrrs al-Shafi'r', Ph.D. dissertation, Univ. of Pennsylvania, 1999. 

39 Similarly, Hallaq, "Was al-Shafi'i the Master Architect?", 591-94. 
40 See Melchert, "Adversaries", 234-53. The tendency was first noticed by Josef van 

Ess, "Ibn Kullab und die Mil).na", Oriens 18-19 (1965-66), 92-141, trans. with additional 
notes by Claude Gilliot, "Ibn Kullab et la Mil)na", Arabica 37 (1990), 173-233. 

41 See Melchert, "Traditionist-Jurisprudents", 383-406. 
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Working mainly from al-Shafi'l's polemics against the Iraqis and Medi-
nans, Schacht documented a shift from regional tradition to as the 
formal basis of legal doctrine. The rules themselves evidently did not change 
significantly; therefore, either the rules were based on all along, just 
not explicitly, or reports were generated to support the rules that the 
jurisprudents believed anyway. Confirming the second possibility, certain 
jurisprudents of the mid-ninth century are accused in the biographical lit-
erature of fitting out I:Ianafi doctrine with supporting as one would 
expect to find, along with the retrojection of acceptable theological doctrines 
(for example, the created Qur'an did not remain a characteristic I:Ianafi doc-
trine).42 

If there was a transition from regional schools to personal, one should 
be able to supplement Schacht's account of al-Shafi'l's polemics against the 
Medinans with other examples of collision between old and new. Indeed, in 
both al-B<U?ra and al-Fustat there were indignant protests at the intrusion 
of l:lanafi qiitj,fs, who were expected not to respect local traditions of waqf 
(a foundation reserving designated property from some of the normal opera-
tions of Islamic law, such as division among heirs).43 It seemed to me that it 
must have been traditionalism that unhinged the old regional schools; that 
their rationalistic jurisprudents must have felt more comfortable relying on 
the doctrine of one venerable teacher than on a more diffuse and less uniform 
regional tradition. Other scholars and some of my own subsequent research 
have raised difficulties. 

First, whereas I had assumed from Schacht that the I:Ianafi school spread 
from al-Kiifa, I later noticed that those identified as the followers of Abii 
I:Ianua by Ibn Sa'd (d. Baghdad, 230/845) were nearly all Baghdadi, while 
none was Kiifan, tending to confirm that the I:Ianafism of many outstand-
ing eighth-century Kiifans must have been retrojected by the later I:Ianafi 
biographical tradition, akin to the retrospective fitting out of I:Ianafi ju-
risprudence with But of what, then, was the personal I:Ianafi 
school a transformation? Second, Eric Chaumont has sensibly questioned 

42 Brought out by Eerik Dickinson, "A}:lmad b. al-$alt", as well as by me. My only 
major quarrel with Dickinson's account is his apparent assertion that collections of 
used by Abu I;Iarnra were usually the work of the I;Ianaff school. Actually, most of the 
known collections were by traditionists not claimed by the I;Ianaff school. See Melchert, 
"Traditionist-Jurisprudents", 396. 

43 See also Tsafrir, "Spread", Chaps. 2, 3, 9; additionally, on Egyptian juridical in-
dependence, Baber Johansen, "Wahrheit und Geltungsanspruch: zur Begriindung und 
Begrenzung der Autoritiit des Qadi-Urteils im islamischen Recht", La Giustiza nell' Alto 
Medioevo (Spoleto, 1997}, 975-1074, esp. 998-1015. 

44 Melchert, "How I;Ianafism Became Kufan". 
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whether anyone troubled by traditionalist arguments would have chosen Abu 
J:Ianlfa as a personal authority.45 (On the other hand, Maribel Fierro ac-
cepts just this mechanism, the superior comfort of a personal authority in 
the face of the traditionalist challenge, to explain the adoption of Malik in 
al-Andalus.46 ) Third, Hallaq has questioned Schacht's whole scheme of a 
regional stage preceding the personal, pointing out that our earliest books 
of law (with the partial exception of Malik's Muwatfa') normally cite indi-
vidual authorities, not anonymous local tradition.47 Although Hallaq has 
left me unconvinced, I would say that he has shifted the burden of proof 
onto anyone who would still refer to regional schools, which need sharper 
definition and more documentation than what Schacht offered (naturally 
enough, 50 years on).48 

Further Lines of Research 

More will surely be done with the organization of teaching in the eighth 
and n!nth centuries. From Gregor Schoeler and Michael Cook, we have 
excellent studies of the technology of transmission, mainly by word of mouth 
as opposed to writing.49 An important finding of Schoeler's is that we should 

45 Eric Chaumont, review of Melchert, Formation, in Bulletin critique des Annales is-
lamologiques 16 (2000), 71f. His further argument that there was no traditionalization 
of l:lanafi doctrine, since al-Shaybani had already relied on l}adfth, rests on the assump-
tion that the works attributed to al-Shaybanf actually go back, as we have them, to the 
eighth century, which needs to be demonstrated in the face of Calder, Studies, Chap. 3 
(as apparently conceded by Chaumont himself in EI 2 , s.v. "Shaybaru_,). 

46 Maribel Fierro, "Proto-Malikfs, Malikfs and Reformed Malikfs in al-Andalus", unpub-
lished MS, citing A. Ferml.ndez Felix, "Al-'Utbf (m. 255/869) y su compiladon juridica 
al-'Utbiyya", Ph.D. dissertation, Madrid, 1999. Fierro is responsible for a superior ac-
count of the introduction of traditionalist jurisprudence to al-Andalus: "The Introduction 
of Ifadfth in al-Andalus". Cf. Formation, 156-64. Fierro's MS, "Proto-Malikfs", promises 
a superior history of the Andalusian Malik! school as a whole in Political Legitimacy, 
Knowledge and Heresy in al-Andalus, forthcoming. 

47 Wael B. Hallaq, "From Regional to Personal Schools of Law? A Reevaluation", Islamic 
Law and Society 8 (2001), 1-26. 

48 Note, however, Patricia Crone's identification of several major doctrines distinguishing 
rival Kilfan and Medinan blocs, with the Kufan preserved in l:lanaff and Slu--<flaw, Medinan 
in Malik!, Shafi'f, and l:lanbalf: Patricia Crone, Roman, Provincial, and Islamic Law 
(Cambridge, 1987), 23. 

49 See Gregor Schoeler, "Die Frage der schriftlichen oder miindlichen Uberlieferung der 
Wissenschaften im friihen Islam", Der Islam 62 (1985), 201-30; idem, "Miindliche Thora 
und l:ladff', Der Islam 66 (1989), 213-51; idem, "Writing and Publishing on the Use and 
Function of Writing in the First Centuries of Islam", Arabica 44 (1997), 423-34, trans. 
Peter Butler, abbr. from "Schreiben und Veroffentlichen", Der Islam 69 (1992), 1-43; 
Michael Cook, "The Opponents of the Writing of Tradition in Early Islam", Arabica 44 
(1997), 437-530. 
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normally not expect fixed texts before the mid-ninth century. Before then, 
texts were more in the nature of lectures, expected to vary from one occasion 
to another and from one students' notebooks to another's. Miklos Muranyi 
has scrutinized tenth- and eleventh-century manuscript fragments from al-
Qayrawan for signs of how books were transmitted in the ninth century.50 

One looks forward eagerly to the appearance in book form of Nurit Tsafrir's 
work on the early l:lanafi school. Meanwhile, Nimrod Hurvitz has begun to 
publish concerning the early I:Ianbal! school. 51 

Still, as for the period of the classical schools, the bulk of important new 
work will probably come from the study of actual books of law, not ancillary 
works like biographical dictionaries. I was certainly conscious when working 
on my dissertation that its biographical evidence about schools needed con-
firmation from law books, although also that no one was about to support 
me financially if I put off submitting it in favour of reading law books for 
another ten years. Norman Calder's argument for redating the best-known 
law books of the eighth and ninth centuries has been mentioned already. Its 
stress on the fluidity of texts throughout the ninth century is complemen-
tary with Schoeler's work but apparently independent of it and probably 
somewhat overdrawn: the tendency of critical scholarship has not been to 
dismiss the idea of fluid texts, but it has been to push the dates of our fa-
miliar texts back in time from where Calder put them. 52 Calder's proposed 
dates fit quite well with some of my own findings in Formation; for exam-
ple, the start of the commentary literature at about the turn of the tenth 
century, which suggests that the works being commented upon (particularly 
by al-Shayban1 and al-Shafi'I) were still being formed in the ninth century. 
The fluidity of texts and uncertainty of attributions become more severe 
difficulties the further back in time one goes. Therefore, characterizations 
of Islamic law in the eighth century will always have to be more tentative 

50 Muranyi, Rechtsbucher, with references to earlier studies in the bibliography. 
51 Nimrod Hurvitz, "Schools of Law and Historical Context: Re-examining the Forma-

tion of the I:Ianbali Madhhab", Islamic Law and Society 7 (2000), 37-64, stressing the piety 
that held together disciples and successors. See also idem, ibn I:Ianbal 
and the Formation of Islamic Orthodoxy", Ph.D. dissertation, Princeton University, 1994, 
also now the basis of a book to appear shortly from Curzon. 

52 E.g. Miklos Muranyi has both published a fiercely critical review of Calder and de-
scribed AH 200 (AD 815-16) as the "magic boundary" on the further side of which one 
cannot rely on the verbatim transmission of texts: Miklos Muranyi, "Die friihe Rechtslit-
eratur zwischen Quellenanalyse und Fiktion", Islamic Law and Society 4 (1997), 224-41; 
idem, Rechtsbucher, esp. 78. Yasin Dutton offers some effective criticism of Calder but 
seems dogmatical, doubtfully capable of being convinced by any evidence that any early 
text was significantly fluid: see Yasin Dutton, "'A mal v. lfad!th in Islamic Law", esp. 
28-33; idem, The Origins of Islamic Law (Richmond, Surrey, 1999), esp. Chap. 2. 
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than characterizations of Islamic law in the ninth. But scholarship is always 
probabilistic, anyway, and considerable progress from where we now stand 
looks very possible. 
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THE CALIPHS, THE 'ULAMA', AND THE LAW: 

DEFINING THE ROLE AND FUNCTION OF THE 
CALIPH IN THE EARLY 'ABBASID PERIOD* 

Muhammad Qasim Zaman 

Abstract 
The early 'Abbiisid period is usually thought of as a time when a definitive and 
enduring separation between religion and politics took place. On this view, 
expressed most notably by Lapidus and Crone and Hinds, the failure of the Mi{ma 
instituted by the caliph al-Ma'miin, a major showdown with prominent 'ulama', is 
taken as the critical moment which marked the end of any involvement of the 
caliphs in matters of law. Arguing against any such separation between the 
religious or legal and the political realms, this essay analyses various indications 
in juristic and historical sources from the early 'Abhasid period to show that the 
caliph continued to he recognized as a participant in the function of commenting on 
or resolving obscure matters of a legal import. There is, moreover, considerable 
evidence to show caliphal participation in religious life in general, before as well as 
af'ter the Mil111a, ami no evidence to indicate a separation between religion and 
pol ilics. 

Introduction 

The question of the caliph's position in relation to the law in the first 
centuries of Islam is a subject of considerable significance for the social 
and political history of Islam, as it also is for the history of Islamic 
law. The terms of any inquiry into what role (if any) the caliph had in 
resolving legal problems or, generally, in religious life must be defined, 
of course, according to the peculiarities of the specific period about 
which· this question is posed. In this essay, I shall address this question 
with reference to the early 'Abbasid era-understood here as the period 
from the establishment of the 'Abbasid dynasty in I 32/750 to the death 
of al-Mutawakkil in 247/861. 

The early 'Abbasid period saw the emergence of the religious 
scholars, the <ulanu:F, as a visible and increasingly influential religious 
elite, the beginnings of schools of law, major developments in the study 

* I should like to thank Professors Donald P. Little, Wael B. Hallaq, and 
Patricia Crone for comments on carl ier incarnations of this article. I am also 
grateful to Prol'cssor David Powers and the outside readers for ILS for rheir helpful 
Sll )!)!est i OilS. 
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of lfadfth and towards the formalization of the concept of the Prophet's 
sunna, and other developments which eventually led to the crystalli-
zation of Sunni and Shi'i Islam. This period also witnessed some 
remarkable initiatives, which we shall briefly review in this essay, 
towards defining and regulating the relationship between the caliphs 
and the 'ulama'. Considering the significance of this period in Islamic 
intellectual and social history, it is not surprising that much of the 
debate on questions of religious authority has tended to be focused on 
the early 'Abbasid era; this essay will not be a bid'a so far as this tradi-
tion is concerned. It is striking, however, that despite varied approaches 
to questions of religious authority and to early 'Abbasid history in 
general there is remarkable agreement among modem scholars on the 
"classical model", so to speak, of the relations between the caliphs and 
the 'ulama' and of the caliph's place and function (or rather, the lack of 
any) in the sphere of the law. This model, which postulates a compre-
hensive separation between religion and the state, may be paraphrased 
thus: the caliphs and the 'ulama' were in sharp conflict over matters of 
religious authority; the caliphs lost the contest and came effectively to 
be excluded from all say in matters of the law and in whatever else the 
'ulama' defined as their exclusive preserve; and, once in place, this 
model of separation essentially persisted for much of medieval Islamic 
history. 

In an influential article on the "Separation of State and Religion in 
the Development of Early Islamic Society", Ira Lapidus has argued, for 
instance, that the function of al-amr bi'l-ma'rilf came to be effectively 
taken over from the caliph by religious leaders and vigilante groups in 
the wake of the civil war between al-Amin (r. 193-98/809-13) and al-
Ma'mun (r. 198-218/813-33), and that the loss of this function in turn 
signifies the end of the caliph's role in the religious sphere of the 
community's life. The failure of the the "Inquisition" instituted 
by al-Ma'mun to have thefuqahii' and qiic;lfs conform to the doctrine of 
the "createdness" of the Qur'an, only confirmed this separation between 
religion and state, a separation which also entailed one between society 
and state. 1 Tilman Nagel sees the ideological initiatives of the early 
'Abbasid caliphs as ultimately unsuccessful efforts to build their 
authority on the idea of the sunna or of the imiima (or both), with the 

1 Ira M. Lapidus, "The Separation of State and Religion in the Development of 
Early Islamic Society", International Journal of Middle East Studies, VI (1975), 
363-85. Also see id., "The Evolution of Muslim Urban Society", Comparative 
Studies in Society and History, XV (1973), 21-50, esp. 28ff.; id., A History of 
Islamic Societies (Cambridge: Cambridge University Press, 1988), 120ff. 
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result that Sunni Islam developed not just in separation from, but in 
opposition to, the 'Abbasids.2 While Nagel considers devotion to the 
sunna and the idea of the imiima as "Ersatzinstitutionen" intended to 
substitute for the Prophet's inimitable authority, Patricia Crone and 
Martin Hinds argue that religious authority did not die with the Prophet 
but rather continued in the person of "God's caliph".3 On their show-
ing, the Umayyad caliphs enjoyed religious authority, as also did the 
early 'Abbasids. However, it is argued that by the time the 'Abbasids 
came to power, the 'ulama', armed with the concept of an immutable 
sunna of the Prophet of which they alone claimed to be the sole 
interpreters, were already well-advanced on the way to terminating the 
caliph's religious authority. The showdown did come with al-Ma'miin, 
but "the fact that the 'ulama' had managed to produce even al-Shafi'i 
before the collision came evidently meant that ai-Ma'miin's chances of 
winning were slim";4 it was not long before "the vulgar masses lactingJ 
... under the leadership of Ibn I:Ianbal ... rejected caliphal guidance in 
religious matters once and for all. "5 

This essay seeks to reexamine some of the key assumptions of 
views such as the foregoing. It will be argued here that except for the 
period of the there is little evidence to suggest tf:lat the early 
'Abbasid caliphs were competing with the 'ulama' or challenging the 
latter on the prerogative to define and interpret matters of law and 
dogma. Rather, caliphs prior to al-Ma'miin seem essentially to have 
subscribed to the emerging Sunni 'ulama's views of what the caliph's 
role and function ought to be. The scholars, inasmuch as it is possible 
to generalize about their views, did not seek to separate or 
religion from the state, or to divest the caliph of any role in matters of. 

2 Tilman Nagel, Rechtleitung und Kalif'at: Versuch fiber eine Grundji-age der 
islamischen Geschichte (Bonn: Bonner orientalische Studien [Neue Serie, Bd. 27], 
1975). 

3 P. Crone and M. Hinds, God's Caliph: Religious authority in the first 
centuries of Islam (Cambridge: Cambridge University Press, 1986). 

4 Ibid., 93. That it took at least a century after ai-Shafi'i's death (204/820) for 
his influence to be felt should caution us against the authors' appraisal that "ai-
Shafi'i's views were simply nails in the caliphal coffin." On the slow growth of ai-
Shafi'i's influence, see Wael B. Hallaq, "Was ai-Shafi'i the Master Architect of 
Sunni Jurisprudence?", International Journal of' Middle East Studies, XXV ( 1993), 
587-605; cf. Norman Calder, Studies in Early Muslim Jurisprudence (Oxford: 
Clarendon Press, 1993), 67-68. 

5 Ibid., 96. Also see Encyclopaedia of Islam, new edition (Lciden: E. J. Brill, 
1960-. [hereafter El(2)]), s.v. (M. Hinds). In an earlier work, Slaves on 
Horses: The evolution of the Islamic polity (Cambridge: Cambridge University 
Press, 1980), Patricia Crone had come to a similar conclusion regarding the separa-
tion of religion and the state, though as part of a more ambitious argument. See, 
for instance, Slaves on Horses, 85. 
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law. The caliph's participation in religious life was not in competition 
with, or over and above that of, the emergent Sunnl 'ulama', but in 
conjunction with them; and both the caliphs before and after the 
and the Sunni 'ulama' all along seem to have recognized this. 

In what follows, I shall first review three treatises, all purporting to 
be from the early 'Abbasid period, which address questions of the 
caliph's role and function as well as his position vis-a-vis the law. 
Some of what is known about the participation of the caliphs in matters 
of law in the early 'Abbasid period will be discussed next, followed by 
a brief analysis of how the Mif:zna of al-Ma'miin tried, but failed, to 
alter the pattern and principles on which the relations of the caliphs and 
the 'ulama' had come to be based in early 'Abbasid times. 

Defining the Caliph's Function: Three Second/Eighth Century Views 

Of the texts to be analyzed here, the earliest is the Risalafi,l $a/:zaba by 
Ibn al-Muqaffa' (d. ca. 139/756), a secretarial official of the caliph al-

(r. 136-58/753-75). While the Risiila analyzes the problem of 
the caliph's function and role from the "secular" side, so to speak, the 
other two works come from thefuqahii>. One purports to be a detailed 
letter from a Basran qiic;ti, 'Ubaydallah b. al-l:fasan al-'Anbari (d. 
168/785), to the caliph ai-Mahdi (r. 158-69/775-85), and is a document 
of quite considerable interest. The other work, of far wider scope and 
greater interest, is the treatise on taxation which the celebrated chief 
qii(ii Abii Yusuf (d. 182/798) is reported to have addressed to the 
caliph Hariin al-Rashid (r. 170-93/786-809). The attribution of this 
treatise to Abu Yusuf has recently been questioned by Norman Calder, 
though, as will be briefly argued in due course, Calder's reasoning is 
far from being conclusive or convincing. The attribution of this work to 
Abii Yiisuf will, therefore, be accepted here, and the work will be 
analyzed as a product of, and as reflecting, early 'Abbasid times. 

A. Ibn al-Muqaf{a" s Risala 

Of the wide-ranging concerns of Ibn al-Muqaffa' in his Risiila fi>l-
$a/:ziiha, we need note here only what he has to say as regards the 
caliph's religious and, specifically, legal authority. 6 The caliph, he 

6 On Ibn al-Muqaffa', see E/(2), s.v. (F. Gabrieli); D. Sourdel, "La biographie 
d'lbn ai-Muqaffa' d'apres les sources anciennes", Arabica, I (1954), 307-23; J.D. 
Latham, "Ibn al-Muqaffa' and early 'Abbasid Prose", in J. Ashtiany et al., eds., 
The Cambridge History of Arabic Literature: 'Abbasid Be/le-leffres (Cambridge: 
Cambridge University Press, 1990), 48-77; G. E. Lampe, Jr., "Ibn al-Muqaffa': 
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suggests, ought to write an "amiin" containing principles which must be 
faithfully adhered to by the Khurasani troops, so that their wayward 
religious beliefs will be reformed.? To the caliph also belongs the sole 
prerogative, he says, to enact and promulgate legal decisions and 
doctrines in the form of a uniform code (kitab jami'); and it is for him 
rather than anyone else to define what normative sunna would consist 
of at any given time. 8 No judicial decisions are thereafter to be allowed 
to contravene what is thus formalized in terms of the caliph's binding 
ra'y.9 

If Ibn al-Muqaffa"s advice tends rather blatantly in the direction of 
making the caliph the source of religious authority, what function or 
role does he envisage for the 'ulama'? In so far as his "ahl al-fiqh wa'l-
sunna wa'l-siyar are to be taken as religious scholars 
(or at least as a people including religious scholars) Ibn ai-Muqaffa' 
makes it clear that he conceives of their role essentially as functionaries 
of the caliph and part of the state apparatus. Serving as the caliph's 
"companions" is one of the functions he has in mind for 
them. 11 More striking perhaps is his suggestion that they should act as 
moral administrators of the communities they live in, serving to 
discipline and reform the people, restrain them from innovations (hida') 
as well as civil strife (jitan), supervise their affairs, .and report to higher 
authorities on matters they cannot themselves handle.t2 

Ibn al-Muqaffa<>s suggestions are of considerable interest for articu-
lating the possibilities that may have existed, or been considered, at the 
outset of the 'Abbasid rule. That this advice comes from a Persian 

political and legal theorist and reformer", unpublished Ph.D. diss., Johns Hopkins 
Univ., 1987. 

The text of the Risiila used here is that published by C. Pellat, lhn al-Muqaffa': 
"conseilleur" du calife (Paris: G.-P. Maisonneuve et Larose, 1976). For an analy-
sis of the contents of the Risiila, seeS. D. Goitein, "A Turning Point in the History 
of the Islamic State", in his Studies on Islamic History and Institutions (Leiden: E. 
J. Brill, I 966), 149-67. Also see Joseph Schacht, The Origins of Muhammadan 
Jurisprudence (Oxford: Clarendon Press, 1950), 58-59,95, 102-03, 137. 

7 Risiila, §II. Latham ("Ibn al-Muqaffa"', 67) translates amiin as a "religious 
code". Goitein (Studies, 167) uses the term "catechism" for it, and Pella! (lhn al-
Muqaffa', p. 24, §II) "reglement". Lampe ("Ibn ai-Muqaffa"', 91) simply renders it 
as manual. On this term, also cf. S. Shaked, "From Iran to Islam: notes on some 
themes in transmission", Jerusalem Studies in Arabic and Islam, V (1984), 34. 
That Ibn ai-Muqaffa' conceived of this "amiin" as a document of some religious 
significance is clear from the context. 

8 Risiila, §36; and cf. generally §§34-37. 
9 Ibid., §36. 
10 Ibid., §55. 
II Ibid., §49. 
12 Ibid., §55-56; cf. ibid., §49. Also cf. Schacht, Origins, 137. 
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bureaucrat is not fortuitous, for it suggests the vision of a determinate 
religious establishment working as part of the administrative bureau-
cracy, somewhat in the ancient Persian tradition. Ibn al-Muqaffa"s 
advice can also be interpreted as a plea to the caliph to check the 
autonomy of the religious scholars and to make them dependent on 
himself. The suggestion concerning the caliph's enactment of legal 
doctrine says as much with reference to the need for uniformity of legal 
practice in the empire, and the advice to co-opt the 'ulama' into the 
service of the state can also be construed to have similar implications. 

If Ibn al-Muqaffa"s suggestions ever reached we know 
nothing about how the caliph reacted to them. There are some reports, 
however, according to which the caliph intended to promulgate the 
M uwattiF of the Medinese jurist Malik b. Anas (d. 179/795) as the 
single and uniform basis of legal decisions in the empire, certain 
accounts even asserting that it was himself who commis-
sioned the Muwa{((Y. Malik, for his part, remained unimpressed with 
what the caliph supposedly intended, dissuading him by pointing out 
precisely what Ibn al-Muqaffa' had also noted, but to opposite effect. u 
While Ibn al-Muqaffa' had called for the caliph's promulgating a code 
because legal diversity was too inconvenient, Malik reportedly argued 
that such regional diversity in legal matters was too developed to be 
harmonized or regulated.1 4 

It is impossible to be certain about the authenticity of the afore-
mentioned reports concerning Malik. There is the possibility that they 
may have come about as an effort to extol Malik by suggesting, for 
example, that he was considered the most authoritative of the fuqaha, 

13 Probably the earliest available source on asking Malik to 
compile the Muwa(!ii' is 'Abd al-Malik b. I:Iabib (d. 238/852), Kitiih al-ta'rikh, ed. 
J. Aguade (Madrid: I nstituto de Cooperacion con el Mundo Arabe, 1991 ), 160 (nr. 
489); cf. Crone and Hinds, God's Caliph, 86 n. 184. U. F. AbdAllah, "Malik's 
Concept of 'Amal in the light of Maliki Theory", unpublished Ph.D. dissertation., 
Univ. of Chicago, 1978, I, lOOff., notes that several works similar to Malik's 
Muwa((ii' were written at this time; he suggests that the possibility of one of these 
being officially promulgated may have played a part in encouraging their compo-
sition. Other sources for the exchange between and Malik include: Ibn 
Abi I:Iatim, Kitiih wa'l-ta'dfl (Beirut: Dar al-kutub al-'ilmiyya, 1952), 29, 
cited in G. H. A. Juynboll, Muslim Tradition (Cambridge: Cambridge University 
Press, 1983), 62-63; al-Tabari, al-Muntakhah min kitiih dhayl a/-mudhayyal min 
ta'rikh wa'l-tiihi'in, published in his Ta'rikh al-rusul wa'l-muluk (ed. M. 
J. De Goeje [Leiden: E. J. Brill, 1879-1901], III, 2295-2561), 2519-20, cited in 
Crone and Hinds, God's Caliph, 86 n. 185. 

14 Later al-Shafi'i was to expend much effort in his Risiila justifying such 
diversity, in the form of ikhtilqf; among the scholars. See Norman Calder, "lkhtilaf 
and Ijmli' in Shafi'i's Risiila", Studia lslamica, LVIII (1983), 55-81. (I owe this 
reference to Professor W. B. Hallaq.) 
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by the caliph; or that as a paragon of the (later) Sunni orthodox spirit, 
he respected and was prepared to work with the fact that there existed a 
diversity of approaches to matters of law. Whatever their provenance, 
however, these reports reveal a quite different understanding of the 
caliph's function than what Ibn al-Muqaffa' prescribes, and they may 
even be thought of as a comment on ideas such as Ibn ai-Muqaffa"s: it 
is an 'iilim the caliph invites to draw up a legal code, proposing to 
make it the law of the land; the 'iilim refuses to oblige, and the caliph 
apparently leaves it at that. The moral of the story, if indeed it is no 
more than a story, is that no one, not even a prominent 'iilim, has the 
authority to draw up a code which might be given the sanction of Jaw. 
The story is not about the separation of religion and politics, as one 
might be tempted to suppose, but only about the way legal 
understanding (jiqh) properly evolves in an Islamic society. 

B. al-'Anbarl' s Letter to al-Mahdi 

Like Ibn ai-Muqaffa"s Risiila, the letter of the Basran qiicji 'Ubayd 
Allah b. al-}:Iasan al- 'Anbar:i is primarily a treatise on administration. 1S 

Its basic concern is to draw the attention of the caliph, al-Mahdi, to 
four administrative matters which, according to the author, require the 
caliph's concern more than anything else does. -These include: (1) the 

l5 On al-'Anbari, see b. Khalaf Waki', Akhhiir al-quc)lit, ed. 'Abd 
al-'Aziz al-Mari.ighi (Cairo: Ma\ba'at al-isliqama, 1947-1950), II, 88-123 
(the most detailed treatment by far); Khalifa b. Khayya\, Ta'rikh, ed. Akram I;>iya' 
al-'Umari (Najaf: Ma\ba'at al-Adab, 1967), 457, 462, 470, 472, 473; Ibn J:lajar, 
Tahdhfb al-Tahdhib (Haydarabad: Ma\ba'at majlis da'irat al-ma'arif 
1325-27 A. H.), VII, 7ff. For further references to the sources on him, cf. the editor's 
footnote in al-Dhahabi, Ta'rikh al-lsliim, ed. 'Abd al-Salam Tadmuri (Beirut: Di.ir 
al-kiti.ib al-'Arabi, 1987), X, 344, n. I. For a brief study of al-'Anbari, see J. van 
Ess, "La liberte du juge dans le milieu basrien du VIlle siccle (lie siccle de 
I 'hegire)", in G. Makdisi et al., eels., _La notion de liherte au moyen age: Islam, 
Byzance, Occident (Paris: Societe d'Edilion Ies Belles Lettres, 1985}, 25-35; id., 
Theologie w1d Gesellschafi im 2. und 3 . .lahrhundert Hidschra: Eine Geschichte des 
religiOsen Denken im friihen Islam (Berlin and New York: Walter de Gruyter, 
1991-), 11, 155-64. 

Waki', Akhbiir, II, 97-107, is apparently the only available source for ai-
'Anbari's letter. For brief references to this letter, cf. Crone and Hinds, God's 

93, 98, 103; I. Blay-Abramski, "From Damascus to Baghdad: the 
'Abbasid administrative system as a product of the Umayyad heritage (41/661-
320/932)", Ph.D. diss., Princeton, 1987, 163; id., "The Judiciary (Qiil;ifs) as a 
Governmental-Administrative Tool in Early Islam", Joumal of the Economic and 
Social History of the Orient, XXXV (1992), 51, 66ff., 70; van Ess, "La liberte", 
28; id., Theologie und Gesellschaft, II, 167; 'Abbas's introduction to his 
edition of the Kitiih al-khariij by Abii Yiisuf (Beirut and London: Dar al-Shuriiq, 
1985), 46-48. It should be noted that none of these scholars call into question the 
authenticity of al-'Anbari's letter. 
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frontiers of the state (thughiir) whose defences have to be constantly 
guarded; (2) attention to the laws which are in force and to the affairs 
of those who administer them; (3) the collection of.fay,, the administra-
tion of the lands and the people liable for its payment, and the proper 
distribution of the proceeds of fay> among those entitled to it; and, 
finally (4), the levy and administration of the taxes. 

There is, however, more to this short treatise than advice on 
administrative matters (which need not detain us here) or of the use of 
religious formulae to buttress it. A notable feature of this work is the 
author's consistent reference to the practice of the pious. The identity of 
these pious men is not quite clear. One passage suggests that they 
include prophets (anbiyiF, rusul), rightly-guided caliphs (al-khulafti, al-
rtishidin), and leading scholars (al-a,imma 
Further on in the same passage, a more picturesque characterization is 
offered: 

They are rightly-guided guides (al-hudiit al-muhtadiin) and com pas-
sionate imfuns (al-a'imma al-'ti'idiin ), ... 17 men of knowledge ( 'ulamii') 
[and?] deputies [of God?] (al-khulqfa'), 18 in whom refuge is sought and 
who are unblemished hihim They 
[include] the prophets, the veracious ones the martyrs (al-
shuhadii'), and the upright people ... .Through them has God 
strengthened this religion ... charted its path and established His ordin-
ances among the people: thereby the [share of the] weak was taken 
[back for them] from the strong, that of the wronged from the oppressor 
... and that of the pious from the vile; [through them] were the ways of 
the people straightened ... the land became peaceful and the people 
upright. 19 

16 Waki', Akhluir, II, 97. 
17 The signification of the term al-a'imma is uncertain here. II could refer to 

caliphs or to scholars or to both. Note, however, that on several occasions al-
'Anbari uses the term "inuim" to refer unequivocally to the caliph: Waki', Akhhdr, 
II, 99 (1. 18), !00 (I. 15), 101 (1. 18), 103 (1. 14), 104 (I. 14), 105 (1. 5). On the 
variety of ways in which the term "imam" is used in early juristic literature,· see 
Norman Calder, "The Significance of the Term Imam in Early Islamic Juris-
prudence", Zeitschrift filr Geschichte der arahisch-islamischen Wissenschaften, ed. 
F. Sezgin, I (Frankfurt, 1984 ), 253-64. 

The sense of "al-'d'idiin" too is rather uncertain. According to the Lisdn a/-
'Arah, someone characterized as "dhu saP1 wa 'd'ida" is one who is "kind and 
compassionate" ("dhil 'afw wa ta'a((uj"). Ibn Lisdn al-'Arah (Beirut: Dar 
,Sadir, 1955-56), III, 316. Note too that a "mu'id min al-rijdl" is one "who knows 
things, one who is not inexperienced" ("al-'dlim hi'l-umiir al/adhi /aysa hi-ghumr"). 
Ibid., 315. 

18 The term "khulafa"' as used here need not exclusively refer to caliphs, though 
it is very likely that they are among those the author has in mind. 

19 Waki', Akhhiir, II, 98. 
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For all its rhetorical effect, al-'Anbari's text is vague on who exactly 
comprises this body of the elect. There is little doubt, however, that it is 
not only the prophets, nor only the religious scholars who do so, though 
both are of course very prominent. Some of the caliphs are certainly 
there, though they are left anonymous.20 The elect need not all belong to 
a bygone age, though the sense is that most do. In any case, a sketch of 
the piety and practice of the elect forms the context in which the caliph 
al-Mahdi is called upon to follow them in their rectitude. One of the 
points the author wishes rather obliquely to bring home is that in the 
case of the rulers among these pious forbears, piety also entailed 
worldly success;2 ' further, that the ruler's obedience to God's com-
mands increased the subjects' obedience to the ruler as well.22 

Perhaps the most interesting, if somewhat problematic feature of the 
letter attributed to al-'Anbari is, however, the delineation, in one of its 
passages, of the bases of authority to which administrative and legal 
decisions (al-a/:lkam) should conform. First of all comes the Qur'iin; 
then it is the sunJza or the Prophet which has to be consulted for such 
a(1kam; and in case the sunna too has nothing to offer on the matter at 
hand, the decision is to be made in accordance with what the leading 
scholars have agreed upon (rna ajma<a <atayhi al-a'imma 
If none of these three sources of authority give any guidance, however, 
the governor (al-/:liikim) is to have recourse to his· ijtihad, in consulta-
tion with the scholars (ahl at-<itm), provided the caliph (at-imam) has 
permitted him this function (sc. ijtihiid).24 Elsewhere in the letter, the 

20 al-'Anbari also refers to al-khulafii' al-riishidun, though the reference· does 
not necessarily mean that he has the Rashidun caliphs of the Sunni tradirion in 
mind here, or all four of them, or only them. Note that the only caliphs who are 
actually named in this group of the elect are 'Umar I, and 'Umar II. See Waki', 
Akhhiir, II, I 03. al-Mansur is also mentioned in the letter in a certain context 
(ibid., I 02), but hardly as ·a member of the elite group in question. 

21 Ibid., 98. 
22 Ibid., 98; also cf. ibid., I 00, where the same point is made with specific 

reference to the caliph al-Mahdi himself. 
23 For the use of this, and similar, expressions, which were used before the 

technical term "ijmii"' (=consensus) came into vogue, see Z. I. Ansari, "Islamic 
Juristic Terminology before al-Shafi'i: A semantic analysis with special reference to 
Kufa", Arahica, XIX (1972), 282ff. 

24 Waki', Akhhiir, II, 101. Cf. Abu 'Uba)'d al-Qasim b. Sallam, Kitiih al-
amwiil, ed. M. H. al-Fiqi (Cairo: al- 'Am ira, 1353 A. H.), 171-71 (paras 
467-74), where an 'Abbasid governor of Harun's time, 'Abd al-Malik b. is 
reported to have written to prominent.fi1qaha' on how he should respond to an act 
of aggression/treaty violation by the Cypriots. "The .fuqahii' at that time 
were numerous", Abu 'Ubayd notes (p. 171), and reproduces (from the governor's 
dlwiin, as he tells us) the responsa of the following eight: al-Layth b. Sa'd, Malik 
b. Anas, Sufylin b. 'Uyayna, Musii b. A 'yan, lsmli'il h. 'Ayyash, h. J:lamza, 
Abfl lsl_1aq ai-Fazftri and Makhlad b. Abu 'Ubayd informs us that these 
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author briefly returns to the same question, but with a rather different 
emphasis: 

In such matters confronting the people about which the a'imma are 
perturbed, and which are not regulated by the Qur'fm or the sunna of 
the Prophet, no one is to have precedence over the wall amr al-muslimin 
and the inuim jamii'atihim. Such matters are not to be decided without 
him; rather il is incumbent on those who are subordinate to him to refer 
these matters to him and to accept his ruling on them.25 

The second passage quoted here seems to refer to a concrete histori-
cal situation, as does much else in the treatise. It is apparently directed 
against the tendency of provincial governors to take the initiative in 
deciding the matters at hand without deferring them to the caliph. 
Instances of such initiative being assumed by provincial governors are 
well-attested for our period.26 Taking both the aforementioned passages 
(which refer to the sources of authority) together, the author's point 
seems to be that if any initiative belongs to the caliph's subordinate 
officials, it is only in so far as the caliph has specifically delegated it to 
them. For it is ultimately the caliph's prerogative to decide matters on 
which other sources of law are silent. Even as he calls for the 

.fifqahii' differed in their opinions and advice, but that those who counselled 
leniency outnumbered those who stood for severe retribution (ibid., I 7 I). In making 
up his mind on what advice to follow, the governor would probably have exercised 
his own ijrihiid. It is quite remarkable that the whole episode, as reported here, does 
not appear to have involved the caliph at all. But then this governor was known for 
his independent ways, and was subsequently to fall a victim to the caliph's 
suspicions, possibly on this account. On 'Abd al-Malik b. ,'?alii) see E/(2), s.v. (K. 
V. Zettersteen); H. Kennedy, The Early Ahhasid Caliphate (London: Croom Helm, 
1981), 74-75 and index s.v. 

25 Waki', Akh/u!r, IT, 105. The letter's original text reads, in part: " ... fa-inna 
wali amr al-muslimin wa imam jamd'arilzim Iii yuqaddam fihii lwyna yadayhi, wa 
Iii yuqqii' diinalw hal 'alii' man dtlnalw ra.f'u dhiilik ilayhi wa'l ras/fm li-md qaqii." 
The "wa/i amr al-muslimln" and "imam jamd'atihim" here is to be understood as a 
reference to the caliph and not to the provincial governor. Compare Abu Yiisuf's 
"wuldt al-amr" whom Allah has made "khulafii' fi al'ljihi": Khariij, 71. The refer-
ence here is evidently to the caliphs; but see ibid., 262, I. 7, and 266, I. 4, where 
'Umar I is quoted as referring to his governors as "wuliit and "a'immat 
al-hud£1". On the term "imam", cf. Calder, "Significance", 253-264. Pace Calder, 
there is little justification "to see caliphal use of the tern1 inziim as an attempt to 
steal the jurists' clothes" (ibid., 264). Early juristic texts do not restrict the term 
imam to the caliph, but nowhere is there any hint that its use for the caliph signifies 
a competition with the jurists, or that it was used for leading jurists (and 
traditionists) before being used for caliphs. In numerous instances, of course, jurists 
themselves used the term unequivocally for the caliph. See ai-Shafi'l, ai-Umm 
(Biiliiq, 1321-25 A.H.; reprinted Cairo: al-Diir li'l-ta'llf wa'l-tarjama, 
1407 A.H.), IV, 118-22. 

26 Cf. Jacob Lassner, The Shaping nf 'Ahhiisid Rule (Princeton: Princeton 
University Press, 1980), 3-90 passim. 
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conformity of administrative practice with what the sources of religious 
authority prescribe, al-'Anbari makes the caliph himself an auxiliary of 
that chain of religious authority. The caliph too has a say in resolving 
legal problems which confront the people. His is a residual authority, 
which comes into play when all the other sources of religious authority 
are silent (and "the scholars are perturbed"), but it is no less real for 
being such. 

Though the two passages discussed above seem, in several of their 
implications, to conform to the conditions of the early 'Abbasid period, 
they also raise some suspicion regarding authenticity. The reference to 
a hierarchy of the bases or sources of religious authority, to which the 
ruler's af:zkiim should conform, may seem to presume too developed a 
juristic theory for a qiit;li to espouse a generation before al-Shafi'i (d. 
204/820).27 But al-Shafi'i did not invent the four-fold schema com-
prising the Qur'an, sunna, consensus and ra'y. A somewhat similar 
schema (with the absence of consensus, however) occurs in the longer 
of the two versions of a letter the caliph 'Umar I is supposed to have 
written to Abu Miisii ai-Ash'ari. Serjeant has argued that this version 
of the letter in fact originated in the early second century A.H., which 
means that we must also "date [the] existence of the theory on Qur'an 
-sunna-qiyas-ra'y to early in the second century A. H. "28 To 
b. 'Ata', the putative "founder" of the Mu'tazila, ·is also attributed a 
four-fold schema of "kitiib niitiq wa khabar mujtama' 'alayh wa 
'aql wa ijmii'; these, to him, were the criteria for the discernment of truth 
(al-f:zaqq), and he is said to have originated the schema.29 al-'Anbari's 
plea for conformity of the ruler's decisions to the Qur'an, the Propl!et's 
sunna, and the scholars' agreed opinion is thus hardly exceptional, for 
it had already surfaced in the thinking of the scholars of the age and 

27 On al-Shiifi'i's hierarchy of the sources of law, cf. Schacht, Origins, 134ff.; 
N. Calder, "Ikhtiliif and ljma'", 77-78. That it was al-Shiifi'i who shaped once and 
for all the future course of Islamic jurisprudence no longer carries the conviction it 
did for Schacht: see Hallaq, "Was ai-Shafi'i the Master Architect of Islamic 
Jurisprudence?" 

28" R. B. Serjeant, "The Caliph 'Umar's Lellers to /\bii Miisa al-Ash'ari and 
Mu'iiwiya", Journal of' Semitic Studies, XXIX (1984), 65-79; the quotation is from 
p. 78. 

29 Abu Hila! al-'Askari, al-Awd'il, ed. Muhammad al-Misri and Walid ai-
(Damascus: Wizarat al-thaqiifa wa'l-irshiid al-qawmi, 19.75), II, 135, cited 

in J. van Ess, "L'autorite de Ia tradition prophetique dans Ia theologie mu'tazilitc", 
in G. Makdisi et al., eds., La notion d'autorile au moyen age: Islam, Byzance, 
Occident (Paris: Presses Universitaires de France, 1982), 213-14; and ibid.: "Le 
contexte ne laisse pas douter que pense au fwdith .... L'enumeration 
correspond au scheme quadripartite des classiques, Ia preuve rationelle 
tenant Ia place du futur 
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milieu to which he belonged. On the other hand, al-'Anbari's point 
about the caliph's ijtihiid can also be related to some contemporary 
concerns of the'Abbasid caliphs (vis-a-vis their governors, for instance, 
in which case it would have been in line with the centralizing tendencies 
of the early 'Abbasid period). 

To al-'Anbarl is also attributed the view that "every mujtahid is 
correct [in his judgment]" ("kull mujtahid mu{ib"), and that the Qur'an, 
and sunna, allow the validity of opinions which may be mutually 
contradictory.30 If this view is indeed al-'Anbari's, we might ask what 
implications it has for the bases of religious authority discussed in the 
aforementioned passages of his letter to the caliph. In asserting the rec-
titude of every mujtahid's judgment, al-'Anbar1 is not severing judg-
ments from (a basis in) the traditional sources of religious authority but 
only pointing out that diversity in judgment is itself attested and thus 
accepted in these sources. Such a view strengthens the case for ijtihad, 
which is put forth in the letter with reference to the caliph and his 
governor. But, pace van Ess, the rectitude of every mujtahid's judgment 
-leading to differences among scholars-does not contradict the 
authority of the scholars' agreement,3 1 which al-'Anbari's letter up-
holds. Not only has consensus always coexisted with the doctrine of 
the mujtahid's rectitude,32 al-Shafi'i:'s arguments, a generation after al-
'Anbarl, for the admissibility of ikhtilii.f may have been intended pre-
cisely to undergird the 'ulama's collective authority.33 A recognition of 
their mutual differences was, for al-Shafi'I, the basis on which to bring 
them together; and, as for their mutual differences, they were to be 
thought of as the result of valid disagreement but not of error on 
anyone's part. 34 

If a ring of authenticity is to be heard in the overall tone and tenor of 
al-'Anbari's letter-and in its echoing many of the concerns of the time 

30 Ibn Qutayba, Ta'wil mukhtalif (Cairo: KurdisUin al-
'ilmiyya, 1326 A.H.), 55_-57. Also cf. Ibn J:lajar, Tahdhib, VII, 8. For a pioneering 
discussion of this dictum, see van Ess, "La liberte", 25-35; id., Theologie und 
Gesel/schaft, II, 155-64. al-Shafi'l's justification, in his Risa/a, of the ikhtiliif of 
scholars and the latter's rectitude even as they disagree among themselves bears 
fundamental similarity to the position enshrined in this dictum, though he does not 
quote it. See Calder, "lkhtiliif and Ijma"', 55-81, esp. 67. Calder's certitude that 
this dictum "obviously had not emerged while Shiifi'i was writing, but ... clearly 
derives from his thinking" (ibid., 67) may, however, be a bit too dogmatic in both 
of its affirmations. Cf. van Ess, Theo/ogie und Gesel/scha.ft, II, 164 n. 93. 

31 Cf. van Ess, Theologie und Gesellscha.ff, II, 162. 
32 I owe this point to Prof. W. B. Hallaq. 
33 Calder, "lkhtiliir and ljmil'", 55-81, esp. 64fT., 71-72. 
34 Ibid. 
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to which it purports to belong-then we must also ask what this 
scholar's vision amounts to in so far as the caliph's function and 
relationship with the 'ulamii' are concerned. al-'Anbari posits con-
formity with the tradition and practice of the elect as the essential basis 
of the caliph's conduct; and it is noteworthy that the 'ulamft' figure 
prominently in this body of the elect. He is to be seen here as taking a 
position drastically opposed to that of Ibn al-Muqaffa': it is not the 
caliph who can determine what the normative sunna is; rather, it is for 
the sunna of the pious forbears (as carried on by the 'ulama') to define 
how the caliph is to conduct himself. But even as he derives his 
legitimacy from adherence to this normative tradition, the caliph, for al-
'Anbari, is also integral to its perseverance and continued vigour. 

Finally, as a qcu;ll working in the 'Abbasid administration, it is not 
surprising to see al-'Anbari visualize the caliph and the 'ulamii' as 
working in close association with each other. In concluding his letter, 
ai-'Anbari advises the caliph "to have with him a select group of people 
who are truthful, have knowledge of the sunna, and are men of worldly 
experience (l;unka), intellect, and piety, to help him deal with and decide 
on such public matters as are brought to him .... For though God has 
bestowed on the Commander of the Faithful knowledge. of His book 
and sunna (sc. God's sunna?) the affairs of the people of this umma 
keep pouring in35 so that attending to some of them causes him to 
neglect others; ... [having an advisory council] will, God willing, be a 
real help in these circumstances."36 

Before returning to the question of the caliph's advisory council, let 
us first examine some of Abii Yiisuf's ideas, as set out in his Kitiih al-
khariij, on the ealiph's function and relationship with the 'ulama'. 

C. AbU s Kitiih al-kharaj 

As already noted, the attribution to Abii Yiisuf of the Kitiih al-khardj 
which conventionally bears his name37 has recently been questioned by 

35 Reading yaridu 'alayhi instead of radda 'alayhi. 
36 Waki', Akh!Jiir, II, 107. 
37 On Abu Yusuf, see: Waki', Akh!Jiir, Ill, 254-64, and index, s.v.; Ta'rlkh 

Baghdad, XIV, 242-62; ai-Dhahabi, Mandqib al-imdm Abi f:lanifa wa 
Ahl Yusuf wa Muf:!ammad b. al-lfasan, ed. Ziihid al-Kawthari and 
Abu'I-Wafft at-Afghani (Haydarabad: Lajnat al-ma'arif al-Nu'maniyya, 
1947); id., Ta'rikh Islam, XII, 496-503. For further references to the sources, sec the 
editor's note in ibid., 496f. n. 6; also see F. Sezgin, Geschichte des arabischen 
Schrifttums (hereafter GAS), I (Leiden: E. J. Brill, 1967), 419-21. For a modern 
evaluation of 1\bii Yusuf's contribution to Islamic law, sec, in particular, Schacht, 
Origins, passim.; id., An Introduction to Islamic Law (Oxford: Clarendon Press, 
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Norman Calder. If Calder is right, there is not much point in studying 
this work in the context of early 'Abbasid history. It becomes necessary 
then to begin by briefly reviewing some of Calder's arguments. 

Calder argues that the present text of the Kitiih al-khariij is "the 
product of a single redactional effort" which must be dated to the 
middle of the third centmy A.H.3R This view is part of a more elaborate 
argument which seeks to show, inter alia, that "[t]here are no secure 
examples of any works of Islamic fiqh redacted before the third or 
fourth decades of the third century."39 While essentially an exercise in 
literary analysis, Calder's treatment of the Kitiib al-khariij also offers a 
historical reconstruction of the circumstances in which the redaction of 
this work is likely to have occurred. He suggests that this treatise is to 
be identified with the Kitiib al-khariij attributed to the I:Ianafi al-

(d. 261!874), which the 'Abbasid caliph al-Muhtadi (r. 255-
56/869-70) had commissioned him to write. 40 The conditions of al-
Muhtadi's time, it is argued, are in accord with the concerns the Kitiih 
al-khariij shows: al-Muhtadi was very pious and sought to reform 
everything from morals to finances; the caliphate faced acute political 
and economic crises; and there is "evidence of wholesale restructuring 
of the financial system".41 The Kitiib al-khariij seeks to affirm "abso-
lute caliphal authority",42 especially the caliph's discretionary powers 
in taxation. Nothing thus was better suited to the needs of those chaotic 
times. 

The merits of Calder's literary analysis, or the validity of his con-
clusions on that basis, will not be examined here. It should be pointed 
out, however, that his hypothesis about the historical origins of the 
Kitiib al-khariij is rather dubious-unless, of course, one is already 
convinced that the work in question could not have originated before 
the mid-third century. Calder is right in arguing that the treatise seeks to 
promote the caliph's administrative authority, but there is no reason 
why the historical Abii Yiisuf could not himself have been engaged in 
such an effort in favour of the caliph Hariin. Whether or not the 
historical Abii Yiisuf could have had a similar agenda is a question he 
does not raise: since, to him, this Kitiib al-khariij could not have 

1964), index, s.v. 
38 Calder, Studies, 105-60, esp. 145!T.; the quotation is from p. 145. 
39 Ibid., 146. 
40 Ibid., 147, and n. 22 for Calder's bibliographic references to and 

his Kitiib a/-khariij. 
41 Calder, Studies, 147ff.; the quotation is from 149-50. 
42 Ibid., 160 and I 05-60, passim. 
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originated before the time to which he dates it, any effort to see how 
this treatise might fit the age of Harun al-Rashid and Abu Yiisuf, rather 
than that of al-Muhtadi and would seem to be pointless. 
Calder correctly points out that a Kitah al-khariij is attributed to ai-

but, oddly enough, he fails to note that bio-bibliographical 
sources also attest to the production of earlier treatises on the same 
subject and often bearing the same title. "Now", Calder writes, "if Abii 
Yiisuf had produced prior to 182 the book that we now know as the 
Kitab al-kharaj in the form we now have it and with the subtlety that 
we have recognized in it, there would have been little need for another 
call from the Caliph to afaqih to produce another such work."43 

The implications of the foregoing statement are worth spelling out 
here. If Abii Yiisuf's work were correctly attributed to him, then, by 
Calder's reasoning, no further works on khariij ought to have been 
written; nor, by the same token, should any have been written a.fter that 
of if he is the author of what is usually attributed to Abu 
Yusuf. This is clearly an extreme position. What about reports then that 
Abii Yiisuf's Kitab al-kharaj was not the first work on the subject (any 
more than was the last)?44 In fact, one of the three works 
on khariij which are extant is attributed to Yal)ya b, Adam (d. 
203/818), also a contemporary of the caliph Harun.45 Calder would 
probably reply that the reports about earlier works of this genre are 
tendentious or their attributions inadmissible, again a rather high-
handed way of dealing with the bio-bibliographicalliterature (though it 
must be conceded that Calder's position on this point is consistent with 
his over all thesis). There would still be no compelling, even plausible, 
reason to think, however, that was the author of this 
particular, rather than just another, Kitiib al-khariij. Qudama b. Ja'far 
(d. ca. 320/932), for one, apparently quotes both Abu Yusuf and al-

in his own Kitiib al-kharaj,46 thus raising the distinct 

43 Ibid., 147. "On the other hand", Calder continues, "if the Caliph al-Muhtadi 
summoned to produce such a work, then he might well have produced a 
work which called upon the authority of Abu Yusuf. There was an obvious felicity 
in ascribing to him systematic opinions on taxation." Ibid., 147. 

44 Of the twenty-one works on khariij that Ben Shemesh lists in a roughly 
chronological order, is the seventh. For this list, largely based on Ibn 
ai-Nadim 's Kitiih see A. Ben Shemesh, Taxation in Islam, I (Lei den: E. 
J. Brill, 1958), 3-6. 

45 On Yal)ya Adam see Sezgin, GAS, I, 520; Ben Shemesh, Taxation in 
Islam, I: h. Adam's Kitiih a/-Khariij. Yal)ya is reported to have visited Harlin 
ai-Rashid in l:fira (Ben Shemesh, Taxation in Islam, I, I), though there is no 
indication that he wrote this treatise for the caliph. 

46 The name ai-Khaliliiif does not figure in Qudama's Kitiih a/-khariij, but one 
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possibility that he may have had access to the work of both. If both 
works were indeed available to him, then we would have little reason to 
think that both Abii Yiisuf and could not each have written 
on khariij, or that the latter necessarily attributed his own work to the 
former. 

That the pious al-Muhtadi, much concerned with efficient govern-
ment, should have commissioned to write a treatise on 
taxation certainly merits attention, for it tells us something about this 
caliph's concerns. The case of Abii Yiisuf's Kitiib al-khariij shows that 
such works may not necessarily have been limited to administrative 
advice,47 but might also help further the cause of caliphal authority and 
legitimacy, and perhaps also assist in creating a pious image for the 
caliph. It is easy to see, then, why al-Muhtadi should have found it 
useful to have such a work addressed to him. But, by the same token, it 
is not difficult to imagine that an earlier caliph-Hariin ai-Rashid-
would have liked a similar work produced for himself.4K ln the absence 
of conclusive evidence to the contrary, therefore, the Kitiib a/-khariij of 
Abu Yiisuf must be treated as a work by Abii Yiisuf himself and 

"AI_Jmad b. Yai_Jya al-Shaybani" does (once: 168). Ben Shemesh is probably right in 
emending the name to AI_Jmad b. 'Umar al-Shaybani (A. Ben Shemesh, Taxation in 
Islam, II [Leiden: E. J. Brill, 1965], 8, 31), which is how name is 
recorded in Ibn al-Nadim 's Kitlih al)!hrisr, cd. R. Tajaddud, 3rd cdn. (Beirut: Ditr 
al-Masira, 1988), 259. Abu Yusuf, on the other hand, is quoted several times (see 
Qudama b. Ja'far, Kitdh al-khariij, Kopri.ilil Library MS. 1076, published in 
facsimile by F. Sezgin [Frankfurt: Institute for the History of Arabic-Islamic 
Science, 1986], index, s.v. Ya'qub b. Ibrahim Abu Yusuf). 

47 Note that the Kitiih al-khariij of Qudama b. Ja'far, the third of the three 
extant works in this genre, also contains a chapter which Rosenthal considers to 
have the elements of a Filrstenspiegel (F. Rosenthal, History of" Muslim Historio-
graphy [Leiden: E. J. Brill, 1968], 117). S. A. Bonebakker, however, has expressed 
doubts whether this chapter was originally part of Qudama's Kitiih al-khariij (see 
£1(2), s.v. b. Dja'far" (S. A. Bonebakker). Whether Qudama, a kiitih, 
was commissioned by anyone to write KitcliJ al-khariij is not known, though it 
is reported that he showed it to 'Ali b. 'Isa, a famous vizier of the middle 'Abbasid 
period (ibid.). 

48 Abu 'Ubayd Allah Mu'awiya b. 'Abdallah is said already to have written for 
the caliph al-Mahdi what Qudama b. Ja'far alternately characterizes as a "risiila" 
and "kitiih", and which he quotes from: see Qudama b. Ja'far, Kitdh al-khariij, 178 
and 200-01. Very much later, the caliph al-Muttaqi (r. 330-33/940-43) had a vizier, 
'Abd al-Ral_lman b. 'fsa, who too wrote an incomplete Kitiih al-khariij, though it is 
not known whether the request for the work had come from the caliph. See Ibn ai-
Nadim, Kitiih 143. Many others to whom works of this genre are attri-
buted were kuttiih, and thus in caliphal service; whether or not such works were 
commissioned by the caliphs or were written for them, they could hardly have 
failed to help promote the interests of the slate, P._erhaps specifically those of the 
caliph. (The aforementioned 'Abd ai-Rai_Jmim b. 'lsii had himself been a kiiti/J, as 
was Qudama b. Ja'far; for other examples, see Ibn al-Nadim, Kittih al-flhrisr, 145, 
151.) 
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written for Harun, as the sources say; in what follows, it is analyzed 
accordingly. 

As the title of his work suggests, Abu Yusuf seeks to offer to the 
caliph such advice as would help regulate the system of taxation in the 
'Abbasid state. The concern, however, is not just with a well-regulated 
system; it is also (and perhaps primarily) with bringing this system into 
conformity with the opinions and principles enunciated by religious 
authorities such as the Prophet, his Companions (above all, 'Umar I), 
the Successors, and leading jurists. These two concerns are of course 
complementary: to organize affairs according to the given traditions 
and opinions is, for the author, to ensure the justice and efficiency of 
the system. While the bulk of the treatise addresses itself to intricate 
matters of financial administration, Abu Yusuf's introduction to this 
work has a much wider scope and significance. The main body of the 
work is not without interest for our purposes, though we shall primarily 
focus on the introduction. 

A salient characteristic of the work under discussion is Abu Yusuf's 
exhortation to the caliph, in explicit terms in the introduction and 
implicitly throughout the treatise, to conform to and revive the sunna of 
al-qawm The sunna which the caliph is being referred to is 
apparently similar to, though far more concretely perceived and known 
than, what al-'Anbarl had in mind; for both, however, it is conformity 
to this sunna which ought to define the caliph's conduct and the charac-
ter of his polity. Abu Yusuf gives generous examples to illustrate where 
such normative traditions come from and what they consist in. Several 
of such traditions-for instance, in the form of statements ascribed to 
Abu Bakr, 'Umar I, 'Ali, etc. on how they conceived of their functions 
as caliphs-also serve to conjure up the image of a "golden age" in the 
past,50 an image clearly intended to serve the practical purpose of 
providing guidance to rulers and administrators in the present. 
Inasmuch as the sunna that the caliph is called upon to revive and 
conform to is a precisely known entity, it is the 'ulama' who are its 
living legatees. 51 Abu Yusuf seems to visualize the latter not only as the 
bearers of the sacred tradition but, ipso facto, also as the locus of 
religious authority. Admittedly, the latter point is not explicitly stated; 
that much of the book is concerned with what the fuqaha' think about 

49 Kharaj, 71; also cr. Abu Yiisuf's reference to those he calls "al-wuliit al-
mahdiyyiin", though without further identification, ibid., 171, 174. 

5° Cf. Khariij, X41T. 
51 cr. Crone and H intis, God's Caliph, 88-89, 91-92. 
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various administrative and legal matters, and how they understand the 
bearing of the sunna of al-sala.f which, again, it is the 
scholars who are the repositories-may, however, be legitimately taken 
to argue for the scholars' religious authority. 

Abi:t Yusuf does not forthrightly address the question of the caliph's 
authority in religious matters, though some of his statements do shed 
some light on his views in that regard. The caliphs are "deputies on 
[God's] earth", and they are endowed with a "light" whereby they 
clarify and resolve matters which are obscure to their subjects. 52 Being 
divinely endowed with the "light" does not, however, have any of those 
connotations which a similar endowment would manifestly have in 
case of a Shi'i imam. 53 For Abu Yusuf's caliphs, the "light" essentially 
signifies the duty to enforce law, safeguard the rights of people, revive 
the sunna of al-qawm promote justice and, of course, 
explain obscure matters. 54 These are the kinds of obligations which the 
caliph owes lo the people and to God, and for which he is responsible 
to God. Neglect of such obligations, Abii Yi:isuf emphatically warns 
the caliph, can lead not only to the min of the community but also to his 
own perdition. 

Abu Yi:isuf's reference to the caliph's function of clarifying matters 
obscure to his subjects is of especial interest here. Such a function had 
already been noted by al- 'Anbarl, if rather obliquely, and, as we shall 
observe, occurs frequently in official documents of the 'Abbiisid period. 
The appearance of this motif in Abu Yusuf's Kitiib al-kharaj is of 
interest not only because it suggests the caliph's participation in the 
community's religious life, and (implicitly) in matters having a legal 
import, but also because this suggestion comes, in the instance under 
review, from one of the leading jurists of the time. Inasmuch as it 
occurs both in juristic treatises such as al-'Anbarl's and Abii Yiisuf's 
and in 'Abbasid documents, there seems to have been a shared per-
ception between caliphs and many a scholar on this function; and since 
it occurs in 'Abbasid documents from both before and after the Mi/:tna, 
as we shall see, this motif may be taken to indicate a certain continuity 

52 Klwriij, 71: "inna'lliiha ... ja'ala wuliit al-amr khulafii' fi arrjihi wa ja'a/a 
lahum miran yurji'u li'l-ra'iya nui 'alayhim min al-wmir fimii haynahrwz wa 
yuhayyin ma ishtahalra min al-buqiiq 'alayhim ... " The "wuliit al-amr" seems to refer 
here to the caliphs. 

53 On the notion of divine light in lmami Shi'ism, see U. Rubin, "Prophets and 
Progenitors in early Shi'a Tradition", .lemsalem Studies in Arahic and Islam, I 
( 1979), 41-65. Also see M. A. Amir-Moezzi, The Divine Guide in Early Shi'ism 
(Albany: State University of New York Press, 1994). 

54 Khariij, 71. 
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in the caliph's religious functions, a continuity all too often obscured in 
thinking of the Mil:zna as a watershed in 'Abbasid, and Islamic, history. 

In concluding our discussion of the Kitah al-kharaj, Abii Yiisuf's 
concern to provide for a close relationship of the 'ulama' with the state 
should finally be noted. His insistence that the administrative cadres be 
staffed by trusted, pious, and God-fearing men is interpretable as an 
advice to recruit more people from the religious circles. 55 The 'ulama's 
participation in the administration is, for Abu Yiisuf, the way to reform 
administrative abuses and a means too through which the "revival" of 
the sunna of old ought to be accomplished.56 What seems equally 
important, though he does not say so, is that the involvement of the 
piety-minded would also give them a direct stake in the 'Abbasid state, 
and that would not only help the 'Abbasids with their religious prestige 
and legitimacy, but perhaps also moderate somewhat that autonomous 
position of the 'ulama' in society about which the early had 
some misgivings. 

The Caliphs and Questions ofLaw 

So far as the 'Abbasid caliphs prior to al-Ma'mun are concerned, the 
lines on which al-'Anbari and Abu Yusuf were thinking seem to have 
suited their interests well. Caliphal religious policies generally tended 
towards courting the 'ulama's favour and playing up the caliph's role 
of defending the interests of Islam and the Muslims; the advice of these 
authors affirms both concerns, not to mention the advocacy, by Abu 
Yusuf particularly, of 'Abbasid legitimism. Thus far, it is as if the 
caliph concerned is being addressed with an exhortation he would have 
liked, and expected, to hear-an exhortation to which the caliph's 
conspicuous submission would enhance his religious image. That both 
al-'Anbarl and Abu Yi::tsuf appear, despite their differences, to affirm 
the primacy of the 'ulama's religious authority may seem rather more 

55 Khariij, 204 (section 129), 247 (sec. I R8, 189), 252 (sec. 19R), 253 (sec. 
200), 288 (sec. 220), etc. Perhaps even more specifically, the advice could have 
referred to the l:fanafis. For it is scarcely unwarranted to suppose that Abii Yiisuf 
should have wanted to promote the influence of his own madhhah. How successful 
he actually was in doing so is another question, and one it is impossible to answer 
with any certitude: cf. Nurit Tsafrir, "The Spread of the J:lanafi School in the 
Western Regions of the 'Abbasid Caliphate up to the End of the Third Century 
A.H.", Ph.D. dissertation, Princeton University, 1993, 69ff. 

56 Compare Abii al-Fazari, Kitiih a/-siyar, ed. Fariiq J:lammada (Beirut: 
Mu'assasat al-risala, 1987), for a thoroughgoing concern to see the conduct of the 
holy war and matters of military administration on the frontiers evaluated, and 
regulated, by the opinions of the scholars. The opinions quoted in this case arc 
primarily those of the Syrian jurist al-Awza'i (d. 157/774). 
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problematic from the 'Abbasid viewpoint. But this would seem prob-
lematic only if it is already taken for granted, as Crone and Hinds do, 
that the early 'Abbasids laid claims to religious authority for themselves 
and were actively, if against increasing odds, competing with the 
scholars in that regard.57 Before al-Ma'miin took the initiative, the 
caliphs do not seem, however, to have challenged the 'ulama's 
authority. It is, after all, Malik whom the caliph is supposed to have 
asked to codify law rather than taking the initiative himself; and Abii 
Yiisuf was, of course, a member of the official establishment, was 
writing under royal patronage, and was not likely to antagonize the 
caliph in either his affirmation of the scholars' authority or his 
delineation of the caliph's functions. 

Far from being antagonized, in fact, the caliph subscribed to a view 
of his function that had a striking affinity to what Abii Yiisuf pre-
scribed for him. The following passage from Hiiriin al-Rashld's letter 
to Harth am a b. A 'yan, appointed governor of Khurasan, offers an 
illustration: 

The caliph commands Harthamah to keep in mind the fear of God, to 
obey Him and to show concern for and watch over God's interests. He 
should make the Book of God a guiding example in all he undertakes 
and, accordingly, make licit what is legally allowable according to it 
and prohibit what is not allowable. When he is faced with anything 
doubtful and uncertain in it (mutashahihihi), he should pause and con-
sult those with a systematic training and acquaintanceship with God's 
religion and those knowledgeable about the Book of God (uli'ljiqhfi 
din Allah wa uli'l-'ilm bi-kitab Allah), or alternatively, he should refer it 
to his Imam, so that God, may He be magnified and exalted, may make 
manifest to him His judgment in the matter and so that he may execute 
it according to his right guidance. 58 

At issue in this passage is not simply a matter of scriptural exegesis, 
but of determining how local problems are to be resolved in accordance 
with the Book of God. For inasmuch as the document is addressed to a 
governor, the context suggests that it is not just (or not primarily) the 
difficulties of understanding the kitab Allah itself, but the problems 
which might arise in its application-that is, legal problems-that re-
quire resolution. The caliph affirms the authority of the kitiib Allah, but 
also his own authority to elucidate that which is doubtful in (or with 

57 Crone and Hinds, God's Caliph, 80-96. 
58 Tabari, Ill, 717; translation as in The History of' ai-Taharf, XXX, tr. C. E. 

Bosworth (Albany: State University of New York Press, 1989), 274 (with minor 
modification); also cf. Crone and Hinds, God's Caliph, 89. 
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reference to) it. TeHingly, however, his authority is described in con-
junction (not in competition) with that of the local religious scholars. 
Abu Yusuf could have had little to disagree with on the advice to 
consult such scholars; as noted, he was in fact much concerned to see a 
closer relationship between them and the 'Abbiisid administration. 
Harun's advice to Harthama about the option of referring the problems 
in question to the imam, i.e. to the caliph himself, likewise figures in 
Abu Yiisuf's advice to Hiiriin. The recognition that the 'ulama' and the 
caliph are both fit to rule on obscure matters (mii 'alayhim, mii 
ishtabaha, in Abii Yiisuf's formulation)59 is thus independently attested 
from both a scholar and a caliph. The caliph's authority to clarify 
obscure matters may perhaps be taken as comparable with the author-
ity of the 'ulama' to do so, which suggests at once a recognition that the 
latter are the locus of religious authority and an effort to make the 
caliph a part of such authority. Nor is the recognition of the caliph's 
religious competence peculiar to Abu Yusuf among the 'ulama'. Mftlik, 
for instance, recognised the caliph's (jtihiid60 as did ai-Shiifi'ir' 1 and 
Al)mad b. J:Ianbal (d. 241/855);62 later al-Miiwardl (d. 450/1058) was 
to speak of "the knowledge which conduces to ijtihiid in problems that 
occur (nawiizil) and in legal decisions (a/:lkiim)" as one .of the seven 
preconditions for imiima.63 That Harthama, the governor-designate, 
should have been advised to refer problematic issues to local scholars 
or to the caliph does not suggest two competing sources of authority 
here. Not only might the caliph and the 'ulamii' try to resolve obscure 
matters together, but the caliph's ability to do so is based on the same 
sources-the Book of God, the Sunna of the Prophet, and, of course, 
ijtihiid-from which the 'ulama' themselves draw their expertise and 
authority. 

The following report, which relates to a Basran qiit;lf of Hariin, may 
throw further light on the caliph's aforementioned advice to his 

59 Khariij, 71. 
60 Schacht, OriRins, 116. 
61 al-Shafi'i, ai-Umm, IV, 138, 167. 
62 See the "Qi['a min muqaddimat al-shaykh al-imam Abi Mul)ammad b. 

Tamlm al-l;lanbali fi 'aqidat al-imam al-mubajjal AI) mad b. l;lanbal... ", appended 
to Ibn Abi Ya'la, Tahaqiit ed. Mul)ammad l;lamid al-Fiqi (Cairo: 
Maktabat al-sunna ai-Mul)ammadiyya, 1952), II, 280. 

63 al-Mawardi, al-Sul(iiniyya, ed. M. Enger (Bonn: Adolphum 
Marcum, 1853), 5. On al-Mawardi and the "classical" view on the caliph's position 
and functions, sec A. K. S. Lamblon, State and Government in Medieval Islam 
(Oxford: Oxford University Press, 1981 ), esp. chs. 5 and 6; also cf. N. Calder, "Fri-
day Prayer and the Juristic Theory of Government: Sarakhsi, Shirazi, Mawardi", 
Bulletin nf' the Sclwol of Orienta/and Aji"ican Studies, XLIX ( 1986), 35-47. 
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governor, Harthama. A woman brought a case to the qacjl, 'Abd al-
Rahmiin b. MuJ:tammad al-Makhzumi, but seems to have grown 
impatient with the qacjl's slow handling of it. "So [the qacjl] said [to 
her]: 'Your case is difficult; you will have to wait ... if I am to under-
stand it properly. But if you want me to refer the case to the amlr, who 
can gather the Basran.fuqahii' for you, I will do so; or if you wish I can 
write to the Commander of the Faithful so that he might ask the .fuqahii' 
who are with him. '64 That the caliph had .fuqaha' with him is no 
surprise. More instructive is the information that the qacji could, and no 
doubt did, write for decision or advice on difficult matters to the caliph 
(or the governor). Letters of appointment to qacjls stipulated, in fact, 
that they write to the caliph when faced with difficult problems. A 
standard example of such a letter, preserved in Qudiima b. Ja'far's 
Kitab al-khariij reads, in part, as follows: 

[The commander of the Faithful] has ordered him [sc. the qd(il] that if 
something is difficult to decide, he should resort to consultation and 
discussion with people of [sound] opinion and insight in judicial 
matters (qar;la') so that the matter can be resolved.65 If [the matter at 
hand] remains obscure to the qar;li, let him write to the Commander of 
the Faithful [and] explain the matter fully and truthfully ... so that [the 
latter] can give an answer according to which ... [the qar;li] may [then] 
act. 66 

Resolving legal problems was thus not exclusively the 'ulama's 
business but was a calling that involved the caliph too. Occasions on 
which early 'Abbiisid caliphs are reported to to have instructed their 
qiicjis on matters of legal import are not lacking in our sources. Abu 
Yusuf's lkhtilii.f Abl/fanifa wa Ibn Abl Laylii records an instance when 
the first 'Abbiisid caliph, Abu'l-'Abbiis al-SaffaJ:t (r. 132-36/750-54), 
wrote to his KUfan qiicji, Ibn Abi Laylii, on a matter relating to pre-
emption (shufa); the qiicji, who had hitherto agreed with Abu f:Ianifa's 
view on the matter, now acted according to the caliphal directive, which 
also accorded with the position of the scholars of the f:Iijiiz. 67 al-

64 Waki', Akhbiir, ll, 142. 
65 On the qii4i's "consilium", as Emile Tyan characterizes it, see Tyan, 

Histoire de l'organisationjudiciaire en pays d'/slam, 2nd edn. (Leiden: E. J. Brill, 
1960), 214ff. Tyan does not, however, discuss thefuqaha''s assisting the caliph in 
his decisions. 

66 Qudiima b. Ja'far, Kitiih al-khariij, 23. 
67 Abii Yiisuf, lkhtiliif A hi f:lanifa wa Ibn A hi Lay/a, ed. Abu'!- Wafa' al-

Afghani (Haydarabad, 1357 A.H.), 37-38 (= ai-Shiifi'i, al-Umm, VII, 99-100). Ibn 
Abi Laylii is also said to have written to on a theological matter, viz., 
Abii f:lanifa's espousal of the doctrine of khalq al-Qur'iin: see Waki', Akhhiir, Ill, 
141-42. 
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is reported to have written to 'Abdallah b. Lahi'a, his qiujl in 
Egypt, on a matter of inheritance.68 The same caliph instructed Sharik 
b. 'AbdalHih ai-Nakha'i, who was supposedly reluctant to be appointed 
the qiit;ll of Kfifa, to "implement what you are able to, and write to me 
regarding what you are unable to [decide]".69 In appointing the Kiifan 
scholar 'All b. Mushir as his qiit;fi of ai-Mahdi is reported to 
have questioned him about false testimony (shahiidat al-zur). "There 
are various views regarding it, 0 Con:tmander of the Faithful", the qiit;ll 
said. "[There is] the opinion (qawl) of Shurayl) [according to which the 
person guilty of false testimony] is brought to his tribal community and 
they are told that he has lied in his testimony, so beware of him; and 
[there is] the opinion of 'Umar b. al-KhaHab [according to which] he is 
to be flogged forty times, his head shaved, his face blackened, he is to 
be shown around [in that condition], and then imprisoned for a long 
time. ai-Mahdi said: 'Follow 'Umar's opinion, for God has made the 
truth reside in 'Umar's words."70 The same caliph, al-Mahdi, wrote in 
159/775-76 to his governor of invoking a J:tadfth embodying the 
well-known legal dictum that "the child belongs to the marriage bed ... ", 
and instructing him to annul a decision the first Umayyad caliph had 
taken in contravening that principle.71 It is worth noting ·too that in his 
discussion of the diwiin instituted by 'Umar I, al-Shafi'i makes it a 
point also to record some changes that were introduced as late as al-
Mahdi's time in the shares which had been determined by 'Umar.72 

Many of the scholars would undoubtedly have had reservations 
about the ruling elite's legal (and other) decisions. At least some of 
those decisions were later evaluated by jurists and agreement or dis-
agreement with them was recorded. A Maliki work on jihad notes, for 
instance, the impropriety of accepting jizya from anyone who is not 
subject to the Muslim dominion (Iii tuqbal al-jizya illii mimman yajrl 
'alayhi J:tukmunii wa sul(iinunii), and therefore expresses disagreement 
with al-Mahdi's decision to accept jizya from the Byzantines.73 The 

68 ai-Kindi, Kitab al-wulat wa kitab al-qurjat, ed. R. Guest (Leiden: E. J. 
Brill, 1912), 370: '"an ibn Lahi'a qala: kataba ilayya Abu Ja'far amir al-mu'minin 
annahu Ia yajuzu li'l-f:ttimil 'ala warith [sic]". Also cited in Crone and 
Hinds, God's Caliph, 91 n. 211. 

69 Waki', Akhbiir, III, 150: "idhhab fa-anjidh mil af:tsanta wa taktub ilayya 
fima Ia tuhsin". 

70 Waki', Akhbiir, Ill, 219-20; cf. ibid., 316. 
71 al-Tabari, III, 480. For a study of the said J:zadlth, see U. Rubin, '"al-Walad 

li'l-firash': On the Islamic campaign against 'zina"', Studia lslamica, LXXVIII 
(1993), 5-26. 

72 al-Shafi'i, Umm, IV, 82. 
73 Mathias von Bred ow, al-.Tihiid f:tasab al-madhhab al-Miiliki ma'a taf:tqiq 
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same source reports that al-Ma'miin, when confronted with a similar 
situation, consulted the .fuqahii', who advised him against accepting 
jizya from the enemy, whereupon "he deemed their opinion correct and 
came back to it [sic]".74 It is noteworthy, however, that even in the 
(retrospective) Miiliki disagreement with al-Mahdi's decision, there is 
no indication that the latter was (or was seen as) a challenge to the 
authority of the scholars, or that their disagreement represented an 
effort to divest the caliph of a say in matters of religion and the law. 
The Maliki source merely says that "our 'ulama' disliked [the deci-
sion]",75 a formulation which leaves open the possibility that other 
'ulama' might have supported it. 

As the foregoing instances indicate, whether the caliph himself 
decided, or participated in the fuqahii's deliberations, or had the latter 
alone give their verdict, or chose from their conflicting advice, he was a 
part of the process whereby such problems were resolved and an-
swered.76 Why else should the governor and the qii(jl be instructed to 
have recourse to the caliph in difficult problems? Not that every caliph 
necessarily exercised this function; but given his inclination and ability, 

kitiih at-jihad min kitiih al-nawiidir wa'l-ziyiidiit li-Ahf Mul}ammad 'Abdallah ihn 
Abi Zayd al-Qayrawiini al-Nafzi (Beirut: Franz Steiner Verlag, 1994), 430. For 
another instance, see Waki', Akhbar, II, 96-97, where ai-Mahdi is reported to have 
written to his qiirji ai-'Anbari "to see what canals have existed since the 
days of 'Umar and 'Uthmiin and impose $adaqa on them, and to impose khariij on 
those which have come about since [their time]." The qarji proved to be non-
compliant, however, gathering the local legal experts (ahl a/-'ilm bi'l-qarjii') to 
have them witness that he had imposed the $adaqa (rather than khariij) on all the 
canals which exist in the Arabian peninsula, thus contravening the caliph's 
directives. 

74 Von Bredow, at-Jihad al-madhhab a/-Maliki, 430. 
75 Ibid., 430. 
76 See Waki', Akhbiir, II, 92-95, for an instance where ai-Mahdi forces his 

qarji, 'Ubayd Allah al-'Anbari, to publicly annul a decision of his. For 
other instances, see al-Kindi, Qurjiit, 413 (cited in E. Tyan, Histoire de 
I' organisation judiciare en pays d' Islam, !st. edn. [Leiden: E. J. Brill, 1938-43], I, 
180), on the caliph al-Amin 's instructing his Egyptian qiirji to annul a decision of 
the latter's predecessor; al-Kindi, Qurjiit, 474-75 (cf. Tyan, L' organisation judi-
dare, I, 180) for ai-Mutawakkil 's bringing together Kufan fuqahii' to examine an 
Egyptian qiirji's decision. That decision was overturned and the qiirji, who was 'alii 
madhhah al-Madaniyyin, resigned. Note that it is, appropriately enough, the caliph 
who then instructs the new qiirji to annul the decision of his predecessor, for all that 
the caliph himself is explicitly stated to have been guided by the council of the 
fuqahii'. Compare Waki', Akhhiir, II, 96, for a report which has ai-Mahdi order his 
governor of to gather the town'sfuqahii' in order to examine a decision by 
the Basran qiirji, and to implement that decision if those fuqahii' uphold it. 
Finally, for an example of a caliph (al-Mu'tamid) choosing between the scholars' 
conflicting advice, see D. Sourdel, Le vizirar abhaside de 749 d 936 (Damascus: 
lnstitut Francais de Damas, 1959-60), I, 342-43; id., "L' Autorite califienne dans Je 
monde sunnite", in La notion d'autorite au moyen age, 110. 
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he might; and it is not only documents from the 'Abbasid chancery but 
also writings by .fuqahii' that say so. 

The caliph's participation in resolving legal questions gives him a 
religious function akin to that of the scholars, not one over and above, 
still less against, theirs. What emerges from a careful study of the pre-
Mi/:tna 'Abbasid period is not a struggle over religious authority, with 
the caliphs and the scholars as antagonists, but rather the effort, on the 
part of the 'Abbii.sid caliphs, to lay claim to the sort of competence the 
'ulamii.' were known to possess. This effort was not meant as a 
challenge to the 'ulamii.'. It signified rather a recognition of their reli-
gious authority, an expression of the caliphal intent to act as patrons of 
those scholars, and, what is more, the assertion of a public commitment 
to those fundamental sources of authority on which the 'ulamii.'s 
expertise, and a slowly evolving Sunnism, were based. 

The Mil:ma and its Aftermath 

The Mi/:tna instituted by al-Ma'mfm in 218/833 to test the belief of 
qiicfis, fuqahii' and muf:zaddithun on the "createdness" of the Qur'ii.n 
was the most dramatic form in which the scholars' religious authority 
and the emerging pattern of their relationship with the caliphs was 
challenged.77 But the Mil:zna was not an isolated event. It was preceded 
by other, implicit, challenges to the nascent Sunn1 religious elite, such 
as the caliph's proclamations that the first Umayyad caliph, Mu'ii.wiya, 
was not to be favourably mentioned,78 that 'AU was to be ranked above 
all other Companions of the Prophet,79 and, of course, that the Qur'ii.n 
was the "created" word of God. so It was this last mentioned doctrine 
that the caliph made, six years after he had first proclaimed it in 
212/827, the basis of the Mil:zna. Rather than act in religious matters in 

77 Modern studies on the Mihna include: W. M. Patton, Ahmad ibn Hanhaf 
and the Mif:zna (Lei den, 1897); w.· Madelung, "The Origins of the Controversy con-
cerning the Creation of the Koran", in Orientalia hispanica sive studia F. M. 
Pareja octogenario dicata, ed. J. M. Barra!, I (Leiden: E. J. Brill, 1974), 504-25; 
J. van Ess, "Ibn Kulliib et Ia Mil:ma", Arahica, XXXVII (1990), 173-233; id., 
Theofogie und Gese/lschaft, Ill, 446-80; 1. A. Nawas, "A Reexamination of three 
current explanations for al-Ma'miin's introduction of the Mif:tna", lnternationaf 
Journal of Middle East Studies, XXVI (1994), 615-29; E/(2), s.v. "Mi!)na" (M. 
Hinds), and the sources cited there. Also see Michael Cooperson, "The Heirs of the 
Prophets in Classical Arabic Biography" (unpublished Ph.D. dissertation, Harvard 
University, 1994), 329-506, for an analysis of the treatment of Ibn 1-;lanbal and the 
Mihna in medieval biographical dictionaries. 

78 al-Tabari, III, 1098. 79 . Ibid., III, I 099. 
so Ibid., Ill, 1099. 
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conjunction with the emergent (or "proto"-) Sunni 'ulama', or conform 
to their view of what constituted "orthodox" conduct, al-Ma'miin tried, 
through the Mif:ma, to bring their own "orthodoxy" into question. The 
implication of imposing a criterion whereby to measure their "ortho-
doxy" not only was that the authority of the caliph to institute such a 
procedure was being asserted, but also that the caliph would come 
across as more "orthodox" than anyone else, and more worthy of being 
the guardian and defender of that "orthodoxy".8 1 In his communica-
tions to the governor of Baghdad, the caliph made it plain that a refusal 
to accept the doctrine being officially sponsored would strip the 'ulama' 
in question of recognition as 'ulama' by the state82-the implication 
being that it was from the state that such a recognition was to be had.83 
Conversely, only those \\'ho subscribed to it could serve as qacj.is, and 
they would also have to function as agents of the state in imposing and 
upholding this doctrine. 84 But the Inquisition was not confined only to 
qacj.is. The probity ('adala) of all those who failed to testify to the 
Qur'an's createdness was to be nullified and their legal testimony 
(shahada) invalidated, and they were to be disallowed from narrating 
IJ.adith or givingfatwas. 85 

In addition to demanding that the scholars conform to a criterion of 
right belief which the caliph had set for them, al-Ma'miin also launched 
into savage and highly personal attacks on the reputation of many of 
them. 86 In his long catalogue of invectives, the criticism which is per-
haps most suggestive of the caliph's concerns seems to be that thefuqa-
ha' and traditionists being examined aspired, in deluding the ignorant 
populace with their erroneous beliefs, to positions of leadership in 
society.87 This is an allegation which tells us something not only about 

81 In his communications to the governor of Baghdad, al-Ma'miin presents 
himself as upholding an "orthodoxy" rather than instituting it. He implicitly 
claims, in fact, that the doctrine he is enforcing is not an innovation (cf., for 
instance, al-Tabari, III, 1130)-which is what his critics said it was. Contrast Ibn 
J:Ianbal's refrain during his interrogation in 's court: "Give me some-
thing from the Qur'iin or sunna of the Prophet [as proof of the Qur'iin 's created-
ness]". See b. A!}mad, Sirat al-imiim A!;mad ibn ljanbal, ed. Fu'iid 'Abd al-
Mun'im AI) mad (Alexandria: Mu'assasat shabiib al-jami'a, 1981 ), 56, 59, 63. 

82 al-Tabari, III, 1120. 83 . Ibid., III, 1116. 
84 Ibid., III, 1116. 
85 Ibid., III, IllS, 1120; al-Kindi, Qur;fiit, 445-47. 
86 al-Tabari, III, ll27ff; VanEss, "Ibn Kulliib", 179. 
87 al-Tabari, III, 1114. Later, too is reported to have accused Ibn 

J:lanbal of "coveting leadership" (qad balaghani annaka tul;ibb al-riyiisa): l:Ianbal 
b. lsl)iiq, Dhikr mil;nat al-imiim Af:imad ibn Hanbal, ed. Mul)ammad Naghash 
(Cairo, 1977), 56. 
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the caliph's suspicions of the scholars, but also, perhaps, about the 
latter's growing social influence. Conversely, given the stigma which 
often attaches in the Islamic tradition to promoting oneself for positions 
of leadership, this charge indicts the scholars in insinuating that if they 
really were scholars they would not be seeking to promote their 
influence in society. 

The M il:ma may be seen, in short, as a challenge calculated to 
undermine the authority as well as the social standing of the 'ulamii'. 
Whether al-Ma'miin's conflict with the 'ulamii' was provoked by his 
assertion of religious authority, to which he saw them as a threat, or his 
claims to religious authority were themselves called forth by the need to 
make his challenge effective, need not be decided here. For either way, 
his claim to define right belief signified an attack on the authority and, 
in general, the position and influence of the 'ulamli'. 88 

Who were the scholars at whom the was directed? A number 
offuqahii', judges, and both from Baghdad and the pro-
vinces, are mentioned in our sources. The latter include such prominent 
figures as MuJ:iammad b. Sa'd, YaJ:iyii b. Ma'ln, Abu Khaythama 
Zuhayr b. J:Iarb, AJ:imad b. Ismii'il al-Dawraql, Abu Muslim the 
mustamli of the Wasiti traditionist Yazld b. Harun,89 'Ali b. al-Ja'd al-
Jawhari,90 'Ali b. 'Abdallah b. Ja'far al-Madini,9I Abu Mushir 'Abd 
al-A 'lii b. Mushir al-Ghassliru,92 Nu'aym b. J:Iammiid,93 and, of course, 
AJ:imad b. J:Ianbai.94 With some notable exceptions, of whom Ibn 
J:Ianbal is the most prominent, most scholars who were questioned in 
the course of the M assented to the official position, and not all 
seem to have done so under duress. Even Ibn J:Ianbal himself is alleged 
by some hostile reports to have given in,95 though in view both of the 
subsequent favour he enjoyed with al-Mutawakkil (r. 232-47/847-61) 
and his harsh attitude towards those traditionists who had easily 

88 Cf. Nawas, "Reexamination", 615-29. 
89 These five, as well as lsma'il b. Dawiid and lsma'il b. Abi Mas'iid are the 

seven scholars who were the first to be summoned to Raqqa for questioning by the 
caliph about khalq al-Qur'rin. All of them testified to the doctrine, both in Raqqa 
and later, publicly, in Baghdad. al-Tabari, III, 1116-17; also cf. I;Ianbal b. Isryiiq, 
Dhikr mil}na, 34-36. On Ibn Sa'd, see Sezgin, GAS, I, 300-01; on YaJ:lyii b. Ma'in, 
ibid., I, 106-07; on Abu Khaythama, ibid., I, p. 107; on al-Dawraqi, ibid., I, 112. 

90 al-Tabari, Ill, 1121; on him, cf. Sezgin, GAS, 105. 
91 ai-Baghdadi, Ta'rikh Baghdad (Cairo: Maktabat a1-khiinji, 1931 ), 

XI 466-67 (nr. 6349); on him, cf. Sezgin, GAS, I, 108. 
92 al-Tabari, III, 1130. On him, cf. Sezgin, GAS, I, 100-01. 
93 al-Kindi, Qurf-rit, 447; E/(2), s.v. "Nu'aym b. I;Iammad" (C. Pellat); Sezgin, 

GAS, I, 104-05. 
94 Sezgin, GAS, I, 502-09. 
95 See E/(2), s.v. "Mi!Jna"; Cooperson, "Heirs of the Prophets", 340ff. 
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consented to al-Ma'miin 's doctrine, that seems rather unlikely. 96 But for 
our purposes at least, who consented and under what sort of pressures 
is less important than whose consent mattered to the ruling elite carry-
ing on this persecution. 

The lists of names our sources preserve--of which the foregoing is a 
small sample from among the muf:zaddithun-are untidy. Among them, 
there are prominent scholars and obscure ones, reliable (for Sunnl rijiil-
critics at least) and unreliable ones. Those interrogated and persecuted 
also included many jurists,97 which means that the Inquisition cannot 
be said to have been directed only against the a$/:tiib al-f:zadlth. There 
were fuqahii' on the side of the persecuters too, and doubtless tradi-
tionists as weli.98 The identity of the schools of law was still in the pro-
cess of articulation at the time of the Mif:zna,99 but insofar as individual 
scholars are recognizable as J:Ianafis, there were adherents of this 
school on both sides. tOo To a certain extent, then, the M il;zna can also be 
seen as a conflict between the scholars themselves. 10 1 Yet, the promin-
ence of the G$/:ziib al-l:wdith among those interrogated, the identification 
of the doctrine in question with the Mu'tazila, and the virtual absence of 
any prominent Shi'a in the ranks of those who were questioned 102 

96 Among the scholars who were interrogated by the governor of Baghdad, only 
two men, Ibn Hanbal and Muhammad b. Niih, are said to have remained defiant: 
al-Tabari, III, .1131. Many of those who assented to the official dogma could 
hardly have done so out of conviction, however, as the caliph himself was 
apparently aware (cf. ibid., 1132). For Ibn I;Ianbal's refusal to narrate l;adlth from 
those mul;addithun who had given in to government pressures during the 
Inquisition, see $alii) b. Al)mad, Slra, 80; Ibn I;Iajar, Tahdhlh, I, 273-74; ibid., XI, 
287. 

97 For general references to the "fuqahii"' interrogated during the Mil;na, see al-
Kindi, Quqiit, 447; al-Tabari, III, 1121. 

98 Cf. I;Ianbal b. Isl)aq, Dhikr mibna, 43, where lsl)aq b. J:lanbal, Ibn J:lanbal 's 
uncle, is said to have asked the governor of Baghdad, Isl)aq b. Ibrahim, to "gather 
thefuqahii' and 'ulama"' to engage in disputation with the imprisoned Ibn l;lanbal, 
and to release the latter should he win the argument. "But I did not mention the ahl 
al-badith wa'l-iithiir to him", Isl)aq b. J:lanbal is said to have reminisced. The 
implication of the latter statement is not clear, though it can perhaps be taken to 
mean that Ibn Hanbal would not have wanted to debate with some of his erstwhile 
colleagues (the. mubaddithan) who had been won over by the government. In any 
case,fuqahii' and judges are mentioned as attending the questioning of Ibn J:lanbal 
in al-Mu'tasim's court. Ibid., 49. 

99 As Tsafrir has argued: "Hanafi School", Iff. and passim. 
100 Tsafrir, "J:Ianafi School.", 107ff.; E/(2), s.v. "al-Mil)na"; W. M. Watt, The 

Formative Period of Islamic Thought (Edinburgh: University of Edinburgh Press, 
1973l, 284-85. 

10 H. F. I. Kasassebeh, "The Office of Qa<;fi in the Early 'Abbasid Caliphate, 
l32-247fi50-861 ", unpublished Ph.D. diss., University of London, 1990, 131-32. 

102 Note, however, that Ibn l;lanbal is reported to have cited the Imami Shi'i 
imam Ja'far al-$adiq as one of those who did not adhere to the doctrine of khalq al-
Qur'iin: $alii) b. Al)mad, Sira, 91. To Ja'far is attributed the position that the 



------ THE FORMATION OF ISLAMIC LAW -----

THE CALIPHS, THE 'ULAMA', AND THE LAW 29 

suggests that the Inquisition was directed not at scholars in general but 
against scholars associated with a certain trend. I do not wish to draw 
sharper lines than a messy body of evidence permits, but it does seem, 
at least from the names in the foregoing list, that the M il:zna is best 
characterized as an assault on the proto-Sunni religious scholars. It 
was these scholars whose religious authority-most notably, perhaps, 
in the form of a growing specialization in J:zadith, with all the prestige 
this vocation conferred-and influence among the people were disquiet-
ing to al-Ma'mun, and it was they in particular he tried to rein in 
through the Mil:zna. 

The nature and implications of the religious authority that al-
Ma'mun appears to have claimed for himself merits a brief excursus 
here. It is tempting but erroneous, I think, to view this caliph as 
"assuming for himself the prerogatives of [the Shi'i:] imam, displaying 
the religious authority which he had won thereby in the institution of the 
Mil;na."l03 The claims of the imam, at least as depicted in the early 
lmami Shi'ite tradition, are far more extensive than what al-Ma'mun 
appears to have coveted for himself. This caliph saw it as the caliphs' 
function 

to guide back to Him [sci/. God] the one who has turned aside from 
Him ... ; trace out for ... [his] subjects the way of salvation for them; 
draw their attention to the limits of their faith and the way to their 
heavenly success and protection from sin; and reveal to them those of 
their affairs which are hidden from them and those which are dubious 
and obscure by means of what will remove doubt from them and bring 
back illumination and clear knowledge to them a!Ll04 

The sort of knowledge al-Ma'mun claims for himself here would 
enable him to guide his subjects to the right path and ultimately to 
salvation; such knowledge is evidently not given to his subjects, which 
is why they need someone like him. But this knowledge is quite 
different, it seems, from the esoteric knowledge of everything past, 
present and future, to which the Shi'i imam lays claim, and which is 

Qur'an is laysa hi-khiiliq wa Iii rnakhliiq: ibid.; also see Madelung, "The Origins of 
the Controversy", 508. 

103 Crone and Hinds, God's Caliph, 94. Also cf. D. Sourdel, "La politique 
religieuse du calife 'abbaside al-Ma'mun", Revue des Etudes Js/arniques, XXX 
(1962), 27-48; A. Arazi and A. Elad, "L'epitre a l'armee: al-Ma'miin et Ia secondc 
da'wa", Studia Is/arnica, LXVI (1987), 44f'f. 

104 al-Tabari, Ill, 1117. The Arabic text reads, in part: "wa yakshiju /ahurn 'an 
rnugha{{ayiit urnitrihirn wa rnushtahahiitihii 'alayhirn hi-rna yadfa'itn a/-rayh 'anhurn 
wa ya'itd hi'l-cjiyii' wa'/-hayyina 'alii kii.ffatihirn". (Note that a1-Ma'miin speaks of 
the caliphs in the plural here, thus rhetorically claiming that his vision is-or 
ought to be-shared by other caliphs as well. 
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among the fundamental bases of his claim to be the imam. 105 The 
notion of clarifying obscure matters for his subjects recalls statements 
by Abu Yusuf and Harun. As we have seen, al-Ma'mun goes further 
and claims a religious authority which would not only be uniquely his, 
but which would also enable him to define the criteria of right belief 
rather than merely deciding and enforcing matters according to such 
criteria. Yet it does not follow that he thereby becomes, or seeks to 
become, a Shi'i imam, say, in the tradition of the early Imamiyya. The 
sort of knowledge al-Ma'mun claims for himself is ultimately more 
akin to that of the emerging Sunni 'ulama's than it is to the Shi'i 
imam's. True, the latter too is an 'alim-indeed, the 'alim par excellence 
-but, unlike al-Ma'mun, the sort of 'ilm he claims is in large part, at 
least in the early stages of the development of Imami doctrine, 
supernatural and esoteric. The analogy of al-Ma'mun's claims with 
those attributed to the Shi'i imam is thus not just superficial but also 
misleading. 

After the death of al-Ma'miin (d. 218/833), the Mil:zna continued in 
operation under his two immediate successors. Rather curiously, 
though, his claims to religious authority were neglected, and in this 
sense there already was a reversion to the pre-Ma'munid tradition. The 
MiJ:ma was now prosecuted more as a matter of commitment to the 
sunna of their predecessor, and, as our sources insist, due to the 
influence of Mu'tazili scholars, of whom the chief qac;li Ibn Abi Du'ad 
(d. 240/854) was the most influential, than for any apparent interest the 
caliphs may have had in asserting their own religious authority .106 Or 
so it seems. It is important to bear in mind that most of our sources 
represent the viewpoint not of the prosecutors of the MiJ:ma but of the 
persecuted. Ibn I:Ianbal may have come out of the Inquisition as a hero, 

I05 Amir-Moezzi, Divine Guide, 69ff. Contrast Hossein Modarressi, Crisis and 
Consolidation in the Formative Period of Shi'ite Islam (Princeton: The Darwin 
Press, 1993), 3-105 passim, for the view that the "moderate" or "mainstream" 
lmamiyya of the second-third/eighth-ninth centuries considered the imam essentially 
as the most learned of scholars. Yet he recognizes that the imam's "knowledge was 
qualitatively different from that of other learned men for it was the knowledge of 
the House of the Prophet, which derived ultimately from the Prophet himself. It 
was, therefore, unquestionable truth and indisputable authority, representing in 
effect a part of the revelation that the Prophet had received from God." (Modarressi, 
ibid., 9). In general, Modarressi probably draws too sharp a line between his 
"moderates" and "extremists"; and though his work demonstrates the differences in 
early Shi'i conceptions of the imam's authority, the "moderate" views need not 
have been quite so uniform as he suggests. Could one not believe in the imam's 
esoteric knowledge and yet distance oneself from other "extremist" positions? 

106 For a sympathetic biography of Ibn Abi Du'ad, see van Ess, Theo/ogie und 
Gesel/schaft, Ill, 481-502. 
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but the Sunni sources also have a definite interest in representing him 
as such. By the same token, it is possible that presenting the caliphs al-
Mu'ta1?im and al-Wiithiq as only half-heartedly continuing the policy of 
their predecessor may have been a way of demonstrating the moral 
bankruptcy of the whole affair and, perhaps also, of mitigating their 
culpability for it. 107 Yet, even as tendentious representation, early 
accounts of the M il:ma reveal much about the 'ulama's religious 
authority, especially in relation to the caliphs. I shall base some brief 
remarks in this regard on two of the earliest treatments of the Mil:ma, 
one of which comes to us from Siilii:J. b. AJ:tmad, a son of Ibn I:Ianbal, 
and the other from his nephew, I:Ianbal b. lsi:J.iiq. 

That these sources purport to be almost contemporary with Ibn 
I:Ianbal does not, of course, vouch for their truth-claims, but it does 
mean that they can give us a fair idea of how the position of the caliphs 
vis-a-vis the 'ulama' was visualized in the milieu in which these texts 
originated. In this regard, it is striking that the influence which Ibn Abi 
Du'ad is shown to wield over the caliphs here makes the same general 
point as does al-Mu'ta1?im's ironic admiration and solicitude for Ibn 
I:Ianbal: this caliph comes across as utterly convinced of the scholars' 
authority, and the only question is whose authority, among the scho-
lars, he would defer to. It is the Mu'tazili chief qii4i, of course, who 
eventually has his way, but the celebrated flogging of Ibn I:Ianbal does 
not take place before the caliph has exhausted his patience and energy 
trying to persuade the latter to give in. The image of al-Mu'ta1?im these 
sources conjure is that of a caliph who seeks coJlaboration, not con-
frontation, with the scholars: as this caliph is supposed to have said, 
Ibn I:Ianbal is the kind of scholar he would like by his side "to stave off 
the heretics (ahl al-milal) from me"; lOB and he vows to break Ibn 
I:Ianbal' s fetters with his own hands if only the latter should relent. 109 

If the purpose of the M i /:tna was to curb the scholars' religious 
authority, then, on the above view at least, it had failed long before al-
Mutawakkil officially terminated it. The accounts of Ibn I:Ianbal's son 
and nephew may represent al-Mutawakkil's ostentatious deference to 
the 'ulama's authority rather more than they do the attitudes of al-

I07 For the treatment of the in biographical literature, see Cooperson, 
"Heirs of the Prophets", 340-400. My analysis, though indebted to Coo person's, 
differs from his in being concerned not with how later biographers may have dealt 
with the uncomfortable suggestion (which Cooperson is inclined to accept) that Ibn 
l:lanbal may have capitulated during the Mil:ma, but rather with the representation 
of the 'ulama's authority in some of the earliest accounts of the Inquisition. 

108 b. Sira, 59; cf. l:lanbal b. Dhikr 52. 
109 b. STra, 59, 60; l:lanbal b. Dhikr 52. 
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and al-Wathiq. Yet they do indicate how the authority of 
scholars-even of vicious scholars-was seen by those who were 
intimate members of Ibn I:Ianbal's circle. In general, this view is in 
remarkable accord with the pattern we have observed as emerging in 
the caliph's relations with the 'ulama' before the MiiJna: nowhere in 
these accounts of Ibn I:Ianbal's Inquisition is the propriety of the 
'ulama's acting in concert with the caliphs questioned. What is 
deplorable here is only that the caliph was influenced by the wrong 
scholars, 110 not that scholars associated themselves with him; indeed, 
as noted, one is made to believe that already wanted to 
utilize the services of Ibn J:lanbal, just as al-Mutawakkil tried to after 
the Inquisition. Nor, in these accounts, is there any hint that the caliph's 
participation in religious life ought to cease. If anything, these accounts 
seem concerned to exonerate a caliph like for the role he 
almost inadvertently found himself playing; I I I but there is no denial 
that, under the right circumstances and for the right cause, the caliph's 
role is desirable. 

The Mi/:tna was a severe shock for the emergent Sunni 'ulama', and it is 
not unlikely that the gravity of the Inquisition's challenge to their auto-
nomy contributed towards what Norman Calder, in another context, 
characterizes as the "developing professionalization of the juristic 
classes".tt2 Yet, despite its significance as an unprecedented challenge 
to their authority and social influence, the M i/:tna was hardly a water-
shed in the religious policies of the early 'Abbasid caliphs. The failure 
of the Inquisition did not alter but only confirmed the trends and 
tendencies which were emerging before it was instituted. Contrary to 
what is sometimes suggested, 11 3 its failure did not result in a usurpation 
by the 'ulama' of the caliph's role as the guardian of the community's 
religious life. The 'ulama', of course, shared this function with the 

1 IO Or rather, by people who were not scholars at all. Ibn I:Ianbal is quoted as 
saying, for instance, that Ibn Abi Du'iid "was the most ignorant of people in 'ilm 
and kaliim .... ; he had no knowledge of anything" (mii kiina lahu ma'rifa hi-shay'): 
f:lanbal b. IsJ:!iiq, Dhikr mi!Jna, 51. 

Ill Cf. Hanbal b. Ishiiq, Dhikr mihna, 51. 112 0 0 0 Calder, Studies, 185. 
ll3 For example, by Lapidus, "Separation of State and Religion"; cf. Crone 

and Hinds, God's Caliph, 93-97. Crone and Hinds concede, however, that "the 
desanctification of the institution [of the caliphate] was never complete .... There is 
no point in Islamic history at which the caliphate can be said to have been entirely 
devoid of religious meaning." Ibid., 97. This "religious meaning" was, however, 
essentially symbolic, so that "the caliph had to satisfy himself with political 
power." Ibid., 97. 
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caliph, but they never denied it to him, nor do the caliphs ever seem to 
have relinquished it. We have noted, with Calder, al-Muhtadl's 
commitment to reform-not just of the finances but also of public 
morality. al-Mas'iidi speaks explicitly of this caliph's "ordering the 
good and forbidding evil", and gives many examples of that activity on 
his part. 114 He wanted, as he is represented as saying to those who 
eventually murdered him, "to have [the people] follow the sfra of the 
Prophet, of his household, and of the khulafiY a/-riishidim". 11 5 This did 
not appeal much to his detractors, and there is the suggestion that he 
may have carried his religious zeal to what many thought were inordi-
nate lengths. 116 Yet the role of al-amr bi'l-ma<ruf, and the caliph's 
general guardianship of religious life, continued. One telling instance of 
the caliph's engagement with religious trends and attitudes in the (post-
Mil}na) society over which he presided is worth considering here. 

In 284/897, the caliph al-Mu'tac;lid intended to have a document 
cursing Mu'iiwiya, the first Umayyad caliph, read to the populace, but 
it is said that his advisers eventually dissuaded him from putting this 
intention into effect. al-Ma'miin had had a similar intention, and ai-
Tabari notes that the document al-Mu'tac;lid wanted to have read out 
may, in fact, have been based on the one which had been prepared at 
al-Ma'miin's behest.ll7 The following passages are among some of its 
more remarkable: 

Praised be God Who made the Commander of the Faithful and his 
rightly guided and directed forbears the heirs of the Seal of the prophets 
and Lord of the messengers! He has put them in charge of the religion 
of Islam, charged them with setting straight God's believing servants, 
and entrusted them with the preservation of the pledges of wisdom and 
the heritage of prophethood .... The Commander of the Faithful has 
learned· that a number of ordinary people have been beset by doubt 
(shubha) in their religious beliefs and have been affected by corruption 
in their faith .... [He] takes a very serious view [of this, and] ... consi-
ders a failure to express his disapproval as harmful to himself regard-
ing the religion of Islam, as detrimental to the Muslims whose affairs 
God has entrusted to him, and as a neglect of the duty imposed upon 

114 al-Mas'iidi, Muruj a/-dhahah, ed. M. Mu\:Jyi a\-din 'Abd al-l:lamid (Cairo: 
Maktabat al-tijariyya al-kubra, 1958), IV, 1!l3, and 183-94, passim. 

11 5 Ibid., IV, 186. a\-Muhtadi's piety served his later image well. According to 
a report transmitted by the historian Muf:tammad b. Yal)ya ai-Siili, many a faqlh 
and mul}addith agreed that ai-Muhtadi ought to be counted among a select group of 
caliphs comprising the four khulajii' al-riishidun and 'Umar b. 'Abd al-'Aziz. See 
ai-Lalaka'i, Sharl} U.$Ul i'tiqiid ahl al-sunna wa'l-jamii'a, ed. Al)mad b. Sa'd al-
Ghamidi (Riya<;i: Dar Fba li'l-nashr wa'l-tawzi', 1994), VIII, 1473. 

116 Cf. al-Mas'iidi, Muruj, IV, 183, 186. 
117 al-Tabari, Ill, 2165-66. 
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him by God to set straight opponents, inform the ignorant, establish 
proofs against doubters, and control the obstinate .... Good people! Get 
away from what makes God angry at you and turn to what makes Him 
pleased with you! .... Follow the straight path, the manifest road, and 
the people of the house of mercy, through whom God guided you in the 
beginning and saved you from injustice and hostility in the end .... 0 
people! It is through us that God has guided you aright. We are the 
ones appointed to preserve God's concerns among you. We are the 
heirs of the Messenger of God ( warathat rasill Allah) and the ones who 
are in charge of the religion of God. Thus stay where we put you, and 
execute what we command you to do! For as long as you obey the 
vicegerents of God and leaders toward right guidance (a,immat al-huda) 
along the path of faith and the fear of God, you will be all right... liS 

Whether this document is in fact based on an earlier version ordered 
by al-Ma'miin, and if so to what extent, it is impossible to say. There is 
no characteristically "Ma'miinid" assertion of religious authority here 
which would necessitate that it be placed in his time, and the documents 
that have come down to us from his reign, e.g. his letters on the created-
ness of the Qur'iin, 119 are markedly different: to take only the most 
striking example, they show none of the reliance on the authority of 
f:zadfth that al-Mu'tac;lid's document so amply exhibits. Note should 
also be taken of the fact that al-Tabari reproduces this document in his 
account of the reign of al-Mu'tac;lid, not of al-Ma'miin. But even if it is 
granted that the document originated in al-Ma'miin's reign, the fact that 
al-Mu'tac;lid could seriously think of having it proclaimed suggests that 
he subscribed not only to what is said in it about Mu'iiwiya but also to 
what it asserts about the caliph's functions. But then, as I have argued, 
there is as little reason to suppose that after the Mif:zna the caliphs came 
to lose their religious functions to the 'ulamii' as there is to view the 
caliphs and the 'ulamii' as engaged in a bitterly unrelenting struggle for 
religious authority before the Mif:zna. As for the Mif:zna itself, it was 
precisely this role of being the defender of the faith that al-Mutawakkil 
was asserting in terminating it, and Ibn I:Janbal is on record as having 
acknowledged it for the caliph.12o 

"According to AI:tmad b. I:Janbal," Lapidus writes, "it was the duty 
of the 'ulamii' to revive and preserve the law, and the duty of all 
Muslims to 'Command the good and forbid the evil', that is, to uphold 

118 For the full text of the document, see al-Tabari, III, 2166-77; translation as 
in The History of al-Tahari, vol. XXXVIII, 'tr. F. Rosenthal (Albany: State 
University of New York Press, 1985), 48-63 (with some modifications). 

119 al-Tabari, lll, 1112ff., 1117ff., 1125ff., 1131-32. 
120 al-Khalliil, Masii'il, fols. 5a, 176b-179a. 
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the Jaw, whether or not the Caliphate would properly do so .... The 
implication of AJ:Imad's view is to circumscribe the authority of the 
Caliphs in religious matters and, though AJ:Imad did not have a lan-
guage to express it, to recognize a practical distinction between secular 
and religious authority."I21 Ibn I:Ianbal certainly did not have to be 
convinced of the 'ulamii's religious authority, nor was he unique in that 
position. But an assertion of such authority does not necessarily signify 
that the caliph is being stripped of all religious functions, and that he is 
no longer relevant to the community's religious life. The following 
paraphrase of what purports to be Ibn I:Ianbal's views in this regard 
comes from a later I:Ianbali, Abii MuJ:Iammad Rizq Allah b. 'Abd al-
Wahhab al-Tamimi (d. 488/1095): 

[Ibn f:Ianbal] used to command that the true faith should be brought 
forth whenever corrupt doctrines made their appearance. The purpose, 
he said, is to establish the proofs of [the religion of] God; but doing so 
should not lead to hardship .... If it is possible to take [the matter] to the 
authorities (al-sul(an), so that the latter can put an end to that [particu-
lar threat to the true faith], then one should not become involved with it 
[lit.: not stretch the hand towards it]. The authorities are better suited to 
dealing with it (bihi awla). However, if one fears that the opportunity to 
act would be lost before the matter is brought to the autHorities, then he 
must hasten [to act] provided that [in so acting] he does not endanger 
his life, or stir turmoil (fitna), or expose religion to disgrace and thereby 
weaken it. It is incumbent on all to assist the authorities when 
the latter seek assistance in putting an end to what is reprehensible. It is 
incumbent upon the 'ulama' to contest whatever innovations (hida') and 
false beliefs arise, by establishing proofs which would eliminate doubts 
and end the darkness of error. On the Imam and his deputy [for their 
part], it is incumbent to enforce [what the 'ulamii' have established a.s 
proofs] and to oblige the deviant (ahl al-zaygh) to abandon their ways 
after the proofs have been made clear to them. If they refuse, the Imam, 
following the dictates of his ijtihad, should punish them to the extent he 
deems necessary to ensure their return [to right belief] .... Likewise, in 
case of rebels (al-hughat), he should call upon them to return to the 
truth, should dispel their doubts, and [try to] bring them back [to the 
community's fold?] in the most lenient way possible. He should then 
deal with them according as his ijtihad guides him, resorting to force if 
he despairs of them, and if they his call and war breaks out. 122 

121 Lapidus, "Separation of State and Religion", 383. 
122 "Qi!'a min muqaddimat al-shaykh al-imam Abi Mui)ammad ... ", in Ibn 

Abl Ya'la, Tahaqat, II, 280. On Abu Mui)ammad, the source of this 'aqida, see Ibn 
Rajab ai-Baghdadi, Kitiih al-dhay/ 'alii {ahaqiit al-l:faniihila, ed. H. Laoust and S. 
Dahan (Damascus: ai-Ma'had al-Faransl li'l-dirasat al-' Arabiyya, 1951 ), 96-106. 
There is no compelling reason to suppose that the views attributed to Ibn J:Ianbal 
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The significance of the foregoing statement is two-fold. It recog-
nizes, firstly, that the caliph has an essential role to play in religious 
life, and it is only when such role is lacking that others may step in and 
even then not unconditionally. Secondly, the statement emphasizes the 
functional interdependence and intimate collaboration of the caliphs 
and the 'ulamii'. They do have different functions-which is what 
makes it a collaboration-but there is no sense here that caliphs are 
any less integral to the preservation of reli.gious life, or any less in-
volved in it, than are the 'ulamii'. Crone and Hinds have concluded their 
study of "religious authority in the first centuries of Islam" by arguing 
that because "all aspects of life are covered by a single sacred law ... 
collaboration between [God's] rival representatives [sci/. His caliphs 
and the 'ulamii'] was ruled out until one or the other side had won .... As 
it was the 'ulama' won." 123 But except for the interregnum of the 
there is little to suggest that there was even a contest between the 
caliphs and the 'ulama', much less that the failure of the Inquisition 
permanently altered either the character of caliphal authority or the 
caliph's relations with the 'ulama'. A difference of function between the 
caliphs and the 'ulama' in and by itself does not necessarily signify a 
separation of state and religion; nor even are the functions all too 
rigidly separated. The caliph too exercises his ijtihiid after all, and with 
the 'ulama' establishing the proofs of religion, as the foregoing state-
ment has it, he too dispels the rebels' doubts to bring them back to the 
community's fold. Some of the other juristic texts we have analyzed 
earlier make clear that it is not only the doubts of the rebels but also 
legal and administrative matters obscure to his governor and qatjf that 
are to be referred to him. The caliph does not define the law; but, even 
after the Mi(tna, he remains part of the religious circles in which it is 
interpreted. 

here were not espoused by him, but even if that turns out to be the case, they would 
still reflect the thinking of l:fanbali circles and be significant for that reason. 

123 God's Caliph, 109-110. 
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166 
al-Qamra ibn I:fabTb 144 n. 125 
ai-DarimT, 'Abd Allah ibn 'Abd ai-Ral)man 

133 
al-DarTr, Abu Musa 265 
Dawud ibn AbT Hind 165, 171 n. 70, 173 

Dawud ibn Khalaf al-?ahirT ai-IeybahanT 292 
and Shafi'T school 266, 267-68, 355, 358, 
362; students 260, 342; and al-fiqh 
278, 287-90,305-306,309-10,312,313-15; 
writings 258, 259, 278, 287, 355 

Dhu Nuwas (Abyssinian ruler) 10 
dictionaries, biographical 

and legal schools 342-44, 355-57, 359, 363, 
365, 381; and non-Arab converts 153, 157-
58, 159-66; and al-fiqh 258, 259-60, 
265, 281, 313 

ai-DTnawarT, Abu Bakr 274 n. 82 
divorce 36 
doctrine, legal xxvii, 39-40 
documents, written v. oral testimony xxiv, 36, 

86-88, 113 

earnest money 32, 65-66 
education, legal xxix, 354-55 
Egypt 

and influence of Roman law 117; and legal 
specialization xvi, 42, 160, 163, 171, 362; 
and non-judicial role of giitj.ls 189 

emphyteusis 36, 62 n. 16, 117 
endowments ( waqf) 36 
evaluation, scale 250-54 

Fa<;Jala ibn 'Ubayd al-AneyarT 183-84 
family law 

pre-Islamic 30; in Qur'an 33, 43, 86 
al-Farazdaq (poet) 21 7 
al-FarisT, Abu Bakr 265, 266, 280 
al-Faruq 217 
Fatimids, and Malikl school 358 
al-FazarT, Abu lsi)aq 385 n. 56 
fiqh see law (Islamic), al-fiqh 
formalism, second-century 52-53, 213 
freedmen 

and inheritance law 98-101, 119-20, 128-
49; status xxv, 118-20, 121-26; see also 
mawii/1 

fundamentalism, Qur'anic 89, 93 n. 46 
20, 175, 363 

gambling, prohibition on 32, 33 
genre, and content 277, 310-11 
ai-Ghassanl, Abu Mushir 'Abd al-A'la ibn 

Mushir 393 
Ghassanids 

and Christianity 15; and northern Arabia 
6, 11, 12 

al-GhazaiT, Abu I:famid Mui)ammad ai-TusT 
70, 318 n. 2 

Goldziher, Ignaz xi, 75, 250 
and non-Arab legal scholars 154, 155, 171 
n. 61; and Roman law 61, 64, 67, 116-17, 
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155, 177 n. 84; and sunna 229 n. 4; and 
Umayyads 201; and al-fiqh 259, 267, 
290 

governor, qii¢1 as 183-84, 188, 189-90 

I;Iabib ibn Abi Thabit 163 
al-Hadi (caliph) 198 
l,>.adfth (traditions of the Prophet) 

dating 123, 125; and divergence between 
Qur'an and Islamic law 87-88; indigenous 
origin xxv, xxxiii; isniid-cum-matn anal-
ysis 123, 126-44, 147; and legal borrow-
ings 116-18, 149; and legal schools 354-
55; meaning 212-15; and patronate 122-
23, 125; and sunna 228, 229-30, 237, 267; 
transmission 126-44, 213, 362; and al-
fiqh 262, 289-90, 352, 363; see also Tradi-
tionists 

al-I;Iajjaj ibn Yusuf 189 n. 32, 190, 203, 204 
l,>.akam ("arbitator") 3Q-32, 34, 71-74, 182, 

185, 192 n. 45, 193 
in bedouin law 30-31, 66, 71, 192 n. 45; 
MuJ:tammad as 31-32, 70-75; and qii¢f 182, 
185 

al-I;Iakam ibn 'Utayba al-Kindi 163, 165 n. 39, 
321 

al-I;Iallaj, ai-I;Iusayn ibn 292 
Hallaq, Wael xxvii, xxviii n. 26, xxix, 29-57, 

120 n. 30, 360 
and ijtihiid and contruction of author-
ity 317-47; pre-Islamic background of ju-
risprudence 29-57; and schools of law 364; 
and ai-Shafi'r 257-81, 308; and u!ii/ al-fiqh 
288, 290 n. 40, 295 n. 57, 311-12, 313-14 

I;Iammad ibn Abi Sulayman 44, 163, 320-22 
I;Iammad ibn Zayd 324, 329 
ai-I;Iammadr, Abu 'Umar 292 
I;lanafi' school 66, 109-10, 164 n. 35, 269, 335, 

340 
and Abu Yusuf 54, 164 n. 35, 206, 320, 
322, 340-41, 352, 361; and authority 319-
24; and istil,>.siin 312-13; and mil,>.na 394; 
in North Africa 358; as personal school 
360, 363-64; and Qur'an 361; and sunna 
235; and takhrfj 340-44, 347; and 
al-fiqh 290, 363; see also Abu I;Ianlfa, ai-
Karkhl, al-Shaybanl, and under names of 
other representatives 

I;Ianash ibn 'Abd Allah 161 
I;lanbal ibn IsJ:taq 397 
I;lanball school 333-35, 337 

and biographical dictionary of adherents 
342, 344, 356-57; and al-Khallal 334, 356-
57; and qiyiis 268; and takhrfj 340, 342-

44; and tradition 65 n. 20; see also under 
names of individual representatives 

Hani' ibn Kulthum 162 
l,>.ariim ("forbidden") 252-53 
ai-I;Iarith ai-A'war al-I;Iamdanl163 
I;Iarith ibn Asad 325 n. 30 
al-I;Iarith ibn Yazid al-'Uqli 163 
Harthama ibn A'yun 210, 386-88 
Harlin al-Rashld (caliph) 192, 206-208 

and administrative authority 380-83; and 
judicial reform 180, 182, 183, 195-98, 210; 
and religious authority 210, 386-87 

al-I;Iasan 
as non-Arab scholar 153, 165, 167, 170 n. 
54, 171 n. 70, 173, 174, 193; and ra 'y 244; 
and sunna 219; and tasyfb 144 n. 124; and 
Umayyad court 202-204 

ai-I;Iasan ibn ibn ai-I;Ianafi'ya 160 
al-I;Iasan ibn ibn I;layy ai-I;Iamdani 164 
I;Iasan ibn Ziyad al-Lu'lu'f295, 319,322,341 
Hashwlya school 268 
I;Iassan ibn Thabit (poet) 217 
heirs, Qur'anic 97-98 
I;lijaz 

and Arab conquest 18-19; and border king-
doms 8-12; and Near Eastern oikumene 
xxxi, 2, 3-6; and settled region 8 

Hisham ibn 'Abd al-Malik (caliph) 184, 201-
202 

Hisham ibn Abi 'AbdAllah Sanbar 165, 171 
n.70,173 

historicity xiii, xv, xxx 
and revisionisrn xiii n. 1, xix 

Hudhayl ibn ShuralJbTl 140 nn. 113 and 115 
I;Iumayd ibn Abl I;Iumayd al-Tawii165, 171-

72n.70,173 
I;Iumayd ibn 'Abd ai-RaJ:tman al-I;Iimyari 165 
ai-I;Iusayn ibn 322 n. 19 

Ibac;lr sect 67, 220 
ibal,>.a ("indifference", i.e. classification of sth. 

as neither recommended nor disapproved) 
252 

Ibn Abi 1-Damm, Ibrahim ibn 'AbdAllah 344 
Ibn Abl Layla ai-Akbar 52-53, 111,321,331, 

388 
Ibn Abl Shayba, Abu Bakr 'Abd Allah ibn 

MuiJammad, Mu!annaf 81 n. 14, 101 n. 80, 
104 nn. 94-95, 126, 133, 352 

Ibn 'Abbad, al-$aiJib 292 
Ibn 'Abbas see 'AbdAllah ibn al-'Abbas 
Ibn 'Abd ai-Barr ai-Namarl333, 356 n. 15 
Ibn 'Abd ai-I;Iakam, Abu 1-Qasim MuJ:tammad 

261,268,352-53 
Ibn 'Abidin 341 n. 98, 347 n. 139 
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Ibn al-Akh<;lar 359 
Ibn 'Amrus 357 
Ibn al-Ash'ath 202 
Ibn al-Athram, Abu Bakr 333, 334 
Ibn BaHa al-Fayrazan, 'Abd 343 
Ibn Daqiq al-'ld 343 
Ibn Dawud, Abu Bakr Mul;tammad xxviii n. 

26,266,277,291-315,358 
and ijtihiid 30Q-303, 306, 309, 311-12; and 
isti/;lsiin 296-98,309, 311, 312-13; I\itab al-
zahra 292; and al-Shafi'I306-308, 311, 315; 
and taqlld 303-304; a/- ilii ma'rijat 

278, 291, 293-94, 296-315 
Ibn ai-Farra' 334 
Ibn l:lajar al-'Asqalani, Abu 1-Fadl Al)mad ibn 

'AIT, Tahdhlb al-tahdhlb 135 n. 97, 158, 162 
n.32 

Ibn al-I;Iajib, Jamal al-Din al-Maliki 279 
Ibn l:lanbal, Al;tmad xvii, 65 n. 29, 264, 267-68 

and authority 332-35, 348; and caliphate 
369, 387, 396-98, 400-401; as founder of 
school334-35, 351; and /;ladlth 333-34; and 
mi/;lna 393, 396-98; and al-Shafi'I 260, 264, 
268; and students 334-35, 352, 356-57; as 
traditionist 264, 333-34, 357, 361, 393-94 

Ibn l:laykuwayh 266, 280 
Ibn I;Iazm, Abu MulJammad 'Ali 312 
Ibn Hubayra 138-39 n. 111 
Ibn I;Iubaysh, Abu 1-Qasim al-I;Iusayn 314 
Ibn al-I;Iusayn ibn f.larbawayh, 'Ali 342 
Ibn al- 'Ifris 259 
Ibn al-Ikhshid, Abu Bakr Al)mad 265, 296 
Ibn Isl;taq, Mul;tammad 71, 204 
Ibn Jurayj al-Makki, 'Abd ai-Malik ibn 'Abd 

al-'Aziz 126-29, 143 n. 118, 161, 170, 174-
75,331 

Ibn Kamal 319, 341 n. 98 
Ibn Khaldun, 'Abd ai-Ral:unan 184, 277 
Ibn Khallad ai-Brujri 283 
Ibn Khallikan 200, 292 
Ibn 170 n. 58, 171 nn. 61-62 
Ibn Mas'ud, 'Abd Allah ibn Ghafil 

and Kilfan tradition 45, 46, 320; and man-
umission and inheritance 100-101, 112 n. 
120, 122 n. 39, 137, 140-42, 144; and ra'y 
245; and theft penalty 50 

Ibn Maryam al-AswanT 259 
Ibn ai-Muqaffa', 'AbdAllah 

and ra 'y 221, 245, 379; Risiila jf 
67, 199, 221-22, 370-73; and sunna 221-
22, 223, 231 n. 3 

Ibn al-Nadim 258-60, 273 n. 60, 280 n. 6, 282, 
283-84 n. 19, 287-88, 381-82 n. 46 

Ibn Qadi Shuhba, Badr ai-DTn 343-44 

Ibn al-Qasim ibn MulJammad, 'Abd al-Ral;t-
man 160, 329 n. 49, 347 n. 139 

Ibn al-Qasim al-'UtaqT 353 
Ibn (Al;tmad ibn AbT Mul;tammad al-

TabarT) 265, 266, 280, 338-40 
Ibn 279 
Ibn Qatada 128-29, 140 n. 113 
Ibn Qudama, 'Abd Allah ibn Al;tmad al-

Makdisi 126, 129 n. 71, 133, 137,344 
Ibn Qutayba, Abu Mul;tammad 'AbdAllah ai-

Dinawari 202, 264, 333 
Ibn Rahawayh, Isl;taq ibn Ibrahim 260, 264, 

268 
Ibn RaqqT 288 
Ibn Rushd, Abu 1-WalTd 142 n. 116 
Ibn Rustam, Ibrahim 341 
Ibn al-$abbagh, Abu Nrujr Mul;tammad 343 
Ibn Sa'd, Abu 'Abd Allah Mul;tammad 133, 

187,363,393 
Ibn al-$alaiJ 318 n. 2, 337, 341 n. 103 
Ibn Sama'a 258 
Ibn ai-Sarraj, Abu Bakr Mul;tammad 283 
Ibn Sharshir, 'AbdAllah 293 n. 51 
Ibn Shubruma, 'Abd Allah 191 
Ibn Shuja' al-ThaljT 356 n. 15 
Ibn Sirin, Abu Bakr Mul;tammad 133-35, 165, 

171 n. 70 
Ibn Surayj, Abu 1-'Abbas 

and Ibn Da'ud 292, 311, 312; and Shafi'T 
school 265-66, 268, 339-40, 354-55, 356, 
360; and takhnj 339-40; and al-fiqh 
265-66, 268-69, 271, 274 n. 98, 280, 311, 
312-15, 360 

Ibn Taymiya, Majd ai-DTn 338 
Ibn Taymiya, Taqi 1-Din Al;tmad 344 
Ibn 'fiililn 197 
Ibn 'Umar see 'Abd Allah ibn 'Umar ibn al-

KhaHab 
Ibn 'Usayla al-$unabl;ti, 'Abd al-RaJ:unan 163 
Ibn Uways 327 
Ibn Wahb al-Qurashi, 'Abd Allah 175 n. 80 
Ibrahim ibn Abi Yal;tya al-MadanT 263 
Ibrahim ibn Isl;taq ai-I;Iarbi 334 
Ibrahim ibn Muslim al-MakkT 165 
Ibrahim ibn al-Walid (caliph) 201 
Ibrahim ibn Yazid ibn al-Aswad al-Nakha'I 

see al-Nakha'I, Ibrahim ibn YazTd ibn al-
Aswad 

identity, collective 
and MuiJammad 18; pre-Islamic 14-16 

ijmii' see consensus 



INDEX 409 

ijtihiid ("independent reasoning") 50-51, 54-
55, 64, 205, 209, 233, 246 n. 4, 248, 262, 
402 
and Abu J:lanTfa 320-22; and al-'AnbarT 
375, 378; and Ibn Dawud 300-303, 306, 
309, 311-12; in Iraqi traditions 50-51; and 
later construction of authority 317-47; and 
legal schools 317, 319, 336-37, 346, 347, 
348, 349 n. 143; and Malik ibn Anas 51, 
325, 327, 387; in manuals of al-fiqh 
283, 287, 295-98, 300-302; and ai-Shiifi'l 
54-55,298,306,331,387; and Shaybanl54 

'Ikrima 161, 170 
lliif, meaning 77-78, 85, 91, 96 
ImamTschool360,396 

and Medinan school 108 n. 105, 109-11 
individual 

in pre-Islamic law 29; in pre-Islamic reli-
gion 4 

inheritance law 33-34, 43, 84-85, 86, 87, 97, 
325 
and DAEP rule 97-113; and Ibn Mas'ud 
100-101, 112 n. 120, 122 n. 39, 137, 140-
42, 144; and manumission 98-99, 119-20, 
123-24, 128-49; al-Sha'bT 104-105, 133-35, 
140 n. 113, 143; and al-Shafi'T 112 n. 124, 
133, 144, 332; see also BarTra tradition, 
cognates 

innovation 
and ra 'y 244, 371; and sunna 35, 220, 230 

interest, prohibition on 32, 33, 70 
interpretation 

and consensus xvii, 43-44, 56; difficulties 
77-113, 386-87; and hermeneutical per-
spectivism xiii-xvii; and kitiib 79-97; and 

186; and qiyiis xviii, xxvii, 244, 246-
48, 267-68; and al-Shafi'T 281; and tradi-
tions of the Prophet 48-49 

Iraq 
as centre for jurisprudence 42, 44-47, 52-
53; and ijtihiid 50-51, 53, 54, 248; and 
Malik! school357-58; non-Arab settlers 20; 
and ra 'y and qiyiis 244, 246-48; as source 
for Islamic law xxi-xxiii, xxxi, 63, 65-67, 
117, 156, 352; and sunna of the Prophet 
46; and school 358-59 

'lsa ibn Aban 258, 259, 290, 314 
'lsa ibn Musa 191 
'lsa ibn $ubayl) al-Mirdar, Abu Musa 283 
'l'?iim ibn Yusuf 341 
al-Isfara'inl, Abu f:lamid 339 n. 91 
Isl)aq ibn J:lanbal 394 n. 98 
Islam, as reforming religion xv-xvi, 31 
Isma'll ibn Abl Mas'ud 393 n. 89 
Isma'i1 ibn Dawud 393 n. 89 

Isma'll ibn see al-Azdl 
Isma'llls, and al-fiqh 294, 358 

Abu Sa'Td 342 
istidliil ("inference") 296-98, 309 

(juristic preference based on the par-
ticularisation of texual cause) 
and Abu J:lanTfa 250, 339; and Abu Yusuf 
248-50; in manuals of Ufiil al-fiqh 296-98, 
300-301, 311-13; and qiyiis 247, 248-50, 
255, 262, 267, 309; and al-Shafi'l262, 263, 
267-68, 269, 312; and al-Shaybanl248-50, 
312; and al-Tabarl313 

(principle of presumption of continu-
ity) 63-64 

(reasoning on the basis of public in-
terest) 64 

'Iyaq ibn Musa al-Sabtl al-Qa9f 357 

Jabir 100 
Ja.bir ibn Zayd al-AzdT 100, 106, 165, 331 
Ja'far al-$adiq 100, 111, 394 n. 102 

Abu 'Uthman 'Amr ibn Bal)r 284-
85,286-87,310,313-15,324 

Jarlri school 359 
Abu Bakr Al;mad 279, 282, 294,312 

al-JawharT, 'All ibn al-Ja'd 393 
al-JawzaqT 265 
al-JazTra, as legal centre 160, 162-63 
Jews of Medina xxiii, 29, 71-74; see also Ju-

daism 
jinn (spirit beings) 13 
jizya (poll-tax payable by non-Muslims) 77, 

83, 85, 113 
John of Damascus 36 
al-Jubba'l, Abu 'AlT Mul}ammad 314 
Judaism 

influence in Arabia 15, 60, 155, 176; and 
status of law 69, 74-75, 278; see also Jews 
of Medina 

judges, judiciary see qii¢fs 
al-Ju'l (Abu 'Abd Allah 287 
ai-Jurl, 'AlT ibn J:lusayn Abu 1-J:Iasan 342 
ai-Jurjanl, Abu 'Abd Allah MuiJammad ibn 

Yal)ya 343 
Justinian (Byzantine emperor) 121 
al-JuwaynT, Abu 1-Ma'a!T 306-307 
al-JuwaynT, Abu MuiJammad 265, 266, 270 
ai-Juzjanl, Abu Sulayman 341 

Ka'b ibn al-Ashraf 71 
Ka'ba, and pre-Islamic pilgrimage 11, 14, 16 
Kafur (governor of Egypt) 197 
kiihin ("soothsayer") 30-31 
kaliila, meaning xxiv, 77-78, 83-85,88, 113 
ai-KarablsT, Abu 'AIT al-Husayn ibn 'AlT 263, 

264, 272 n. 23, 280, 314-15 
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ai-KarkhT, Abu 1-I;Iasan 282, 287, 294 n. 55, 
312-13, 356 

KathTr ibn Farqad 160 
Khalid ibn 'AbdAllah al-Qasrl189 n. 32, 193 
Khalid ibn 'Utba ai-HudhaiT 216-17 n. 4 
ai-Khallal, A':!mad ibn Mui:lammad Abu Bakr 

334, 356-57 
Kharija ibn Zayd ibn Thabit 160 
KharijTs 35, 81 

380-82 
ai-Baghdadl273 n. 57, 312 

al-Khawarizmf, 'Abd Allah ibn Mul)ammad 
344 

ai-Khawlanl, Abu ldrls 'A'idh Allah ibn 'Abd 
Allah 162, 186 

al-KhiraqT, 'Umar ibn al-I;Iusayn 342 
Khurasan, as legal centre xvi, 160, 166, 172, 

358 
al-KinanT, Abu ZakarTya' 272 n. 34 
Kinda, tribal confederation 10, 11 
al-KindT 185, 189 
kinship 

in bedouin society 7-8, 21; and patronate 
119-20, 145-46 

ai-Kirmanl, I;Iarb 334 
kitiib (written document) xxiv, 79-97, 113 

as manumission document 80-82, 90; as 
marriage contract 80, 82 

al-Kufa 
and bedouin settlement 20; and consensus 
241-42; and Ibn Mas'ud 45, 46; as legal 
centre xvi, 42, 44-47, 108-109, 112, 160, 
163-65, 167, 171, 363; and legal terminol-
ogy 211-56; and non-judicial role of qii(ils 
190-91; see also Abu Yusuf, Ibn Abr Layla 
ai-Akbar, al-Nakha'l 

ai-Kumayt ibn Zayd al-Asadl 228 
kuttiib ("clerks", "scribes", "governmental 

secretaries") 181 

Lakhmid kingdom 6, 11, 12 
and Christianity 15 

Lapidus, Ira M. xxii, xxvi, 1-24, 180, 368, 
400-401 

law, Islamic 
administrative 38-39; and bedouin law 29-
30, 32; and caliphs xvi-xvii, xxx, 367-
402; and customary law xxiii, 52, 66-67, 
118, 148-49, 187, 196, 213, 224-25, 231; 
end of formative period xix-xxi; essential 
attributes xx-xxi; and ethical duties 32-
34, 48, 54; evidence for early centuries 
xiii, xxi; first/seventh century origins xiii, 
34-41, 61, 63, 69-75, 117, 156, 157, 352; 
four sources xxii, 261, 282-83, 376-77: see 

also consensus, ijtihiid, Qur'an, sunna; and 
Mu':lammad 31-32; main centres see Bagh-
dad, Egypt, al-JazTra, Khurasan, 
al-Kufa, Mecca, Medina, Syria, Yemen; 
and non-Arab scholars 153-77; origins xxi-
xxvi, xxx-xxxiii, 59-67, 69-75, 156; and 
pre-Islamic law 32-33, 36-37, 61, 64-66, 
115, 118-19, 148-49; and religious duties 
69, 73-75; second/eighth century xiii, 41-
57, 63-65, 75, 142-44, 156, 258, 271, 370-
85; and tiibi'iin generation 142-44, 146, 
164 n. 35; and terminology 77-97, 211-56; 
third/ninth century xxi, 257-60; and trade 
29-30; transmission 44-45, 47; see also in-
heritance law, schools {legal), al-fiqh 

law, Jewish 
and genre 278; influence xxiii-xxiv, xxvi, 
36, 60-61, 63-64, 176; status 69, 74-75 

law, provincial, influence xxv-xxvi, xxxi, 36, 
60, 82, 115, 117, 119, 121, 155, 176 

law, Roman 
influence xxv-xxvi, xxxi, 36, 60-67, 69, 
117-18, 155-56, 176-77; and patronate 
116, 119-20, 121-22, 148; Semitic origins 
xxxi-xxxii n. 32 

al-Layth ibn Sa'd ibn 'Abd ai-Rai:lman 163, 
171,223n.4 

lisiin a/- 'arab {the Arabic of native speakers) 
121 n. 35 

logic, Greek 63-64 

ai-Ma'miin (caliph) 
and 368, 391-402; and qii(ils 197, 
199-200,368-69,386,390 

madhhab 
as doctrines xxviii, 335, 342, 346, 352; as 
legal school xxviii-xxx, 266, 279, 342, 352 

ai-MadlnT, 'AIT ibn 'AbdAllah ibn Ja'far 393 
al-Mal)amilT 344 
al-MahdT (caliph) 183, 185, 190, 205, 207, 

389-90 
and letter of al-'AnbarT 373-79 

Makdisi, George 278-79, 281, 354, 358, 361 
Makl)iil ibn 'Abd Allah 153, 162, 171 
al-Makhziiml, 'Abd al-Ra':lman ibn Mui:lam-

mad 388 
makriih ("disapproved") 253, 256 
Malik ibn An as xvii, 61, 160, 266 

and authority 324-29, 332, 333, 386-87; 
and consensus 52, 240-41, 327, 328; as 
founder of school 324-25, 327-29, 351; and 
ijtihiid 51, 325, 327, 387; Muwatta' 64 n. 
25,65 n. 29,67, 225,324-29,330,364,372; 
and patronate 112, 125, 144-46; predeces-
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sors 327; students 129 n. 74, 353; and sunna 
37,225-27,230 n. 7, 232-33,324-25 

Malik! school 66-67, 261, 335, 352, 364 
and authority 324-29, 389-90; decline 357-
58; and Ibn 'Abd al-l;Iakam 352-53; and 
inheritance laws 98, 325; and Isma'il ibn 
Isl)aq 357; and takhn) 342-44; see also un-
der names of individual representatives 

Ma'mar ibn Rashid 161-62, 171 
mandub ("recommended") 251-52,256 
al-Man11ur (caliph) 

and Malik 372-73; and qii¢1s 183, 185, 188, 
190-91, 196-97, 199, 205, 209 

ibn al-Mu'tamir al-Sulaml, and inher-
itance law 137, 164, 165 n. 39 

manumission (tasyib) xxv, 115-49 
Crone's view 121-25, 135-36, 138, 145-
47; document (kitab) 80-82, 90; and in-
heritance laws 98-99, 119-20, 123-25, 128-
49; Islamic origins 118, 148-49; isniid-cum-
matn analysis 123, 126-44, 147; and kitab 
80-82, 90; pre-Islamic 122; unconditional 
116 

al-Maqdis1333, 357, 359 
al-Marghlnanl, 'All ibn Abl Bakr 121 n. 36, 

320 n. 8, 343 
marriage law 

and adultery 37, 66-67; and kitab 79-82 
al-Marrudhl, Abu Bakr 334 
Marthad ibn 'AbdAllah al-Yazanl163 
Marwan ibn al-l;Iakam (caliph) 189 n. 32 
al-Marwazl, 'Abd al-Ral)man Mul}ammad ai-

Furanl Abu 1-Qasim 343 
al-Marwazl, Abu Isl)aq Ibrahim ibn Al)mad 

265, 266, 280, 294 
ai-Marwazl, Mal)mud 287, 288-89 
al-Marwazl, al-Qadl I;Iusayn ibn Mul)ammad 

343 
Masruq ibn ai-Ajda' al-l;IamdanllOO, 163 
al-Mas'udl, Abu 1-l;Iasan 'All ibn al-l;Iusayn 

292-94,399 
ai-Maturldl, Abu Man11ur 265 
mawiill (non-Arab clients) 21, 119 

as legal scholars 153-77; as qii¢1s 193; see 
also freedmen 

al-Mawardl, Abu 1-l;Iasan 'All ibn Mul)ammad 
344,354,387 

maxims, legal 51, 64, 177 
Maymun ibn Mihran 100, 111, 153-54 n. 1, 

162, 171 
ai-Maymunl, 'AbdAllah 334 
Mecca 

and customary law xxiii, 66, 118, 148-49; 
and Ibn 'Abbas 45; as legal centre xvi, 42, 
160, 161, 166, 170; and non-judicial role of 

qii¢1s 189-90; pre-Islamic 11-13; and pre-
Islamic law 29-30; and religion 1, 14-15, 
16-17; as trading centre 1, 12, 14, 17,29-
30; see also 'Ata' ibn Abl Rahal), Ka'ba 

Medina 
and consensus 240-41, 328-29; and cus-
tomary law xxiii, 61, 66-67, 118, 148-49; 
and Jewish community xxiii, 29, 71-74; as 
legal centre xvi, 42, 44-47, 52, 61, 160-61, 
166-67, 170, 324-25; and Mul)ammad as 
arbitrator 31-32, 70-75; and non-judicial 
role of qii¢1s 189-90, 193; and pre-Islamic 
law 30, 61; "Seven Lawyers" 5, 61, 62; and 
sunna of the Prophet 46; and Traditionists 
47-49, 363; and 'Umar and Ibn 'Umar 45-
46; and umma 71; see also Malik ibn Anas, 
Sa'ld ibn ai-Musayyib, ai-Shafi'l 

merit 
and scale of evaluation 250-54; and sunna 
234-35 

("inquisition") 268, 368, 384-85, 391-
401 

modernism, and colonialism xiv 
monotheism 

and bedouin 20; emergence 4-5, 15-16, 93 
n. 47; and Mul}ammad 18 

Motzki, Harald xxv-xxvi, 115 n. 2, 118, 130 
Mu'adh ibn Jabal 100 
Mu'alla ibn Man11ur ai-Razl258 
Mu'awiya ibn 'AbdAllah, Abu 'Ubayd Allah 

382 n. 48 
Mu'awiya ibn Abl Sufyan (caliph) 93 n. 47, 

183,191,391,399-400 
and patronate 119-20, 122, 147-48 

Mu'awiya ibn Yasar, Abu 'Ubayd Allah 207, 
210 

ai-Mufid, ai-Shaykh, Abu 'Abd Allah ai-
'Ukbarl285, 312, 360 

al-Mughallis 358 
ai-Mughlra ibn Miqsam al-Qabbl163 
Mul}ammad (the Prophet) 

and Arab conquests 18-19; as legal author-
ity xxiii-xxiv, 31-32,49,69-75,90-95, 193, 
224-25, 262; and patronate 137; as rasiil 
Allah 93 n. 47; as religious reformer 31; see 
also sunna 

Mul}ammad ai-Baqir 100, 111 
Mul}ammad ibn 'Abd al-Malik ai-Zayyat 208 
Mul}ammad ibn 'Abd ai-Ral}man ibn Abl 

Layla 164, 165 n. 39 
Mul}ammad ibn 'Abd al-Ral)man ibn al-

Mughlra ibn Abl Dhi'b 160 
Mul}ammad ibn 'Ajlan 324 n. 26 
Mul}ammad ibn 'All ibn Abl 'falib 160 
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Mul;tammad ibn 'All ibn al-f:lusayn ibn 'All 
160 

Mul;tammad ibn al-f:lusayn al-Ajurrl 288 
Mul)ammad ibn Jami' al-$aydalanl 293 
MuJ:tammad ibn al-Mufa<;l<;lal al-l;:>abbl, Abu 

1-Tayyib 342 
Mul;tammad ibn Muqatil 341 
Mul;tammad ibn NuJ:t 394 n. 96 
Mul;tammad ibn Sa'ld ibn Abl 1-Qa<;ll 265 
MuJ:tammad ibn Salama 341 
Mul;tammad ibn Sama'a 341 
al-Mul;tasibl, Abu 'Abd Allah al-f:larith 362 
al-Muhtadl (caliph) 380-82, 399 
Mujahid ibn Jabr 100, 161, 170 
al-Mundhirl 355 
al-Muqtadir {caliph) 181 
al-Murta<;la, al-Sharlf Abu 1-Qasim 285, 312 
Musa ibn Badhan 171 n. 61 
Musa ibn 'Uqba 324 n. 26 
Muslim ibn al-f:lajjaj 128, 129 n. 70, 264 
Muslim ibn Khalid al-Zanjl 161, 169 n. 53, 

170,263 
Muslim ibn Yasar 165, 172 
al-Mu'tac:).id (caliph) 181, 208, 399-400 
Mutarrif ibn 'AbdAllah ibn al-Shikhkhir 203 

(caliph) 199, 200, 208, 284 n. 22, 
392 n. 81, 397-98 

al-Mutawakkil (caliph) 393, 397-98, 400 
Mu'tazila 

founder377; and 394, 396; and qii(/ls 
180-81, 194, 199-200, 204, 208; and ratio-
nalism 171, 204, 263; and al-Shafi'l 263, 
264, 281; and al-fiqh 283, 289, 296, 
308; and school 359 

mutilation, as punishment for theft 50-51, 64-
65, 249 

al-Muttaql (caliph) 382 n. 48 
al-MuHawwi'T355 
al-Muwaffaq (caliph) 208 
al-Muzanl, Abu Ibrahim 

commentaries on 354, 355; commentary on 
Risiila 260-61, 280; and Shafi'l school 264, 
266, 268, 332, 352; and takhrij 336 n. 81, 
342 

Nabateans, 8, 9 
Nafi' 160, 173-74 
Najran, and Christianity 16 
al-Nakha'l, al-Aswad ibn Yazld 163 
al-Nakha'l, Ibrahim ibn Yazld ibn al-Aswad 

and Abu f:lanlfa 320-23; as Arab 164 n. 
37; and authority 323, 329; and inheritance 
laws 100, 102, 104-105, 109, 140 n. 113; and 
al-Kufa as legal centre 41, 44-45, 153, 163; 
and penalty for theft 51; and sunna 224 

al-Nakha'l, SharTk ibn 'Abd Allah ibn Abl 
Sharlk 164, 389 

al-Nasaff, MuJ:tammad ibn Al;tmad 294-95 
ibn Yal;tya 341 

naskh see abrogation theory 
'Uthman ibn 'Abd al-Ral;tman 343 
bi-1-f:laqq, Abu Talib 286-87 

al-Nawawl, YaJ:tya ibn Sharaf 342 
al-Nawbakhtl, Abu Sahl 265, 308 
al-Na'!''!'am, Abu IsJ:taq Ibrahim ibn Sayyar 

258,285-87,314 
Abu 'Abd Allah 292-93 

North Africa, and Malikl school 358 
Nu'aym ibn f:lammad 393 
al-Nu'man al-Qa<;ll 259, 333 

Ikhtiliif al-madhiihib 278, 294-309, 
311-12, 313 

obligation, scale 250-53 
opinion, personal, and Shafi'T55-56 
Orientalism 

classical xviii-xix, xxi, xxv-xxvi, xxxii-
xxxiii, 115, 117, 281; revisionist xix 

paganism, pre-Islamic 14-17, 31 
patronate ( walii') 

collective 119, 123, 125, 145; contractual 
120; Crone's view 98-99, 116, 121-25, 135-
36, 138, 145-47; and ethnic origin 158-
59; and inheritance law xxv, 98-99, 101-
102, 105-10, 119-20, 123-25, 128-49; Is-
lamic origins 118, 148-49; and Roman law 
116, 119-20, 121-22, 148; and uncondi-
tional manumission 116 

penal law 
first-century 34; in Qur'an xxiv, 33, 86-89, 
91, 339-40; and Umayyads 38 

Pentateuch, as scripture 91, 94-95 
perspectivism, hermeneutical xiii-xvii 
philosophy, Greek, influence 63-64, 65 
pilgrimage, pre-Islamic 11, 14, 16 
politics 

and law xiv, xxvi-xxvii, xxix, 30, 41, 179-
210; and religion 16-17, 22, 24, 179-80, 
201-209: in 'Abbasid period 180, 185-86, 
188, 190, 193-95, 197-98, 199, 201, 205, 
367-402, in Umayyad period 38-41, 180, 
184-85, 187-88, 189, 191, 193-95, 197, 199, 
201-205,369 

Powers, David xxvi n. 21, 84-85, 86-87, 97, 
113, 118 

preachers, qii¢fs as 185, 188, 191, 209 
predestination ( qadar) 203 
property law 62 

ibn Dhu'ayb 160 
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(judges) 
appointment 34-35, 38-39, 196-97, 205, 
208; as 'an1 s 187, 188; chief 181, 
195-96, 198, 199-200, 201, 206-209, 210, 
397; as chiefs of police 184-86, 188, 189, 
191· education and training 192, 195; and 
judicial reform 195-98, 210; and law and 
politics xxvi-xxvii, 40-41, 53-54, 179-210, 
374-79, 387-91, 392; and 368; non-
judicial functions 182-93, 196, 209; as pious 
specialists 40-41; political-ideological role 
201-209; as preachers 186, 188, 191, 209; 
provincial differences 189-92, 389; and ra 'y 
39; social background 193-95; as tax col-
lectors and governors 183-84, 188, 189-91, 
196; and viziers 181, 196,200,207,208,210 

al-Qaflal ai-Shashl, Abii Bakr ibn 
Isma'll265, 266, 269, 271, 280 

al-Qa'qa' ibn Yazld 163 
(didactic story-telling) 40, 89-92, 95-

96, 186, 188, 191, 209 
al-Qasim ai-Sayyar 259 
al-Qasim ibn 'Abd ai-Ral)man 107-108, 111 
al-Qasim ibn Mul;lammad ibn Abl Bakr 140 n. 

113, 160 
ai-Qasim ibn Sallam see Abu 'Ubayd ai-

Qasim ibn Sallam 
qiiH ("story-teller", "preacher"), as 186, 

188, 191 
Qatada ibn Di'ama al-Sadusll65 
Qays ibn Sa'd 128-29 
qiyiis ("analogy") 

as authoritative 345-46; and Ibn Dawud 
300, 309, 311-12, 359; and interpretation 
xxvii, 244, 246-48, 255, 263, 267-69, 271; 
and istihsiin 247, 248-50, 262, 267, 287, 
296, 298: 339; and ai-Shafi'i xviii, 246, 262, 
269, 271; and al-Shaybani 246-48 

Qudama ibn Ja'far ai-Katib ai-Baghdadl381-
82,388 

Qur'an 
as authoritative xvi-xvm, xxm-xxiv, 32, 
36, 42-43, 56, 90-91, 96-97, 117, 262-63, 
267, 331, 375; canonization 91-97, 113; as 
created 361, 362, 363, 368, 391-92, 400; 
dating 92-113; divergence of Islamic law 
from 36, 86-113; and diversity of legal opin-
ions 378; early exegesis 77-97; and fam-
ily law 33, 43, 86; foreign words 82-83; as 
immutable 96; and inheritance law 33-34, 
43, 84-85, 86, 87, 97, 102-13, 145; legal 
content 70; Medinan Siiras 71-73; myste-
rious letters 78, 83, 85, 91, 113; and penal 
law xxiv, 33, 86-89, 91, 339-40; and pre-
destination 203; and punishment for theft 

33, 64-65; and repetition 70; and sunna 
217-18, 224, 228-30, 262; Siirat ai-Niir 79; 
Siirat Quraysh 77-78, 85, 91, 113; and tra-
ditions 56; variant readings 36 

Quraysh 
as arbitrators 34; in pre-Islamic Mecca 12, 
161 

Abu Marwan 'Abd ai-Malik 283 

ai-Rabl' ibn Sulayman ai-Muradl 258 
Rabi' ibn Yunus 207 
RabT'a ibn Abl 'Abd ai-Ral)man 45, 160, 173, 

233, 324 n. 26 
ai-Raja' ibn },Iaywa ai-Kindl162 
Rashid ibn Sa'd 144 n. 125 
rationalism 

and interpretation xiv, 263, 266; and al-
Shafi'i 55-56, 267-69, 270-71; and 
Sunnism xxviii, 311; and traditionalism 
263-64,266,267-69,270-71,311,361-64 

ra 'y ("considered opinion") 39, 130 n. 76, 
140-41 n. 115,244-50,298,361 
of caliph 371; and consensus 243; and 
hadlth 204· in Ibn ai-Muqaffa' 221, 245, 
379; and 56, 244, 246, 267-68; 
and al-Shaybani 244, 245-46; and sunna 
221; see also isti/lsan, qiyiis 

ai-Razl, Fakhr ai-Din 'Abd al-Ral)man ibn 
Abl I:Iatim 81 n. 14, 263, 264, 269, 273 nn. 
38 and 42, 278 

reasoning 
systematic 37, 49-55, 64, 146; and Tradi-
tionists 48, 55-56, 262, 267; see also ratio-
nalism, ra 'y, ai-Shafi'i, takhrij 

reform, and law xvi, 31, 195-98, 210 
religion 

in bedouin society 8, 13-14, 16, 18; in city-
states 3; in empire societies 4-5; and law 
36,40-41, 73-75; and monotheism 4-5, 15-
17; and politics see politics; pre-Islamic 1, 
5, 13-17 

religions, tolerated 36 
retaliation 33, 34, 38, 228 
revisionism, Western xix 
rhetoric, classical 63-64, 65, 117, 156 n. 14, 

176n.83 
Rizq Allah ibn 'Abd ai-Wahhab ai-Tamlml, 

Abu Muhammad 401 
Roman Em;>ire, amd Northern Arabia 10-11 
Rosenthal, F. 78, 82, 83, 291, 382 n. 47 
Rufay' ibn Mihran, Abu 1-'Aiiya 165, 171 n. 

70 

("bride price") 51 
al-shurta (chief of police or of a military 

guard), as 184-86, 188, 189, 191 
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'Abd al-Salam ibn Sa'fd al-Tanukhf 
133, 328, 353 

Sa'fd ibn 'Abd al-Azfz al-Tanukhf 162 
Sa'Td ibn Jubayr ibn Hisham 163, 164-65 n. 

38, 171 n. 69 
Sa'Td ibn 126 
Sa'Td ibn al-Musayyib 45, 61, 63, 153, 160, 

233,326,332 
Sa'Td ibn Salim 128, 129 n. 70 
al-Sajf, Abu Zakarfya' 259 

ibn Al)mad ibn ijanbal 334, 397 
Salim ibn 'AbdAllah ibn 'Umar 160 
Salim ibn Ma'qil 131-38 
Salman ibn Yasar 326 
al-Salmanf, 'Abida ibn Qays 187 

("eternal" [epithet of God]) 77, 83, 
85, 91, 113 

al-Samarqandf, 'Ala' ai-Dfn Abu Bakr Mu-
333 

al-SarakhsT, Mul)ammad ibn Al)mad Abu 
Sahl322-23 

al-SarakhsT, 342, 349 
Sasanians 

control of Yemen 10-12, 171; and law 36, 
39,60, 66 n. 34a, 67,115,155,176 

Sawwar ibn 'AbdAllah ibn Qudama 188, 190, 
194 

Sayf al-Dawla 287 
Sayf ibn Jabir 197 
al-$aymarT 356 n. 15 
al-$ayraff, Abu Bakr Mulpmmad ibn Ibrahim 

265,266,268-69,271,279-80,308 
Schacht, Joseph 

and chief 198; and first-century ju-
risprudence 157, 250, 267, 352; and foreign 
elements xxii-xxiii, xxv, 59-67, 69, 117, 
155-56, 176 n. 83, 177 n. 84; and forma-
tion of legal schools xix, 352, 354, 364; and 
{iiidlth 117, 118, 122-23; and ijtihiid 349 n. 
143; and kitiib 82 n. 17; and Qur'anic and 
Islamic law xxiii-xxiv, 75, 86-88; and ai-
Shafi'f 257, 362-63; and sunna 219-20 n. 
3; and traditionists 361; and transmission 
130, 134 n. 93 

scholars, non-Arab 153-77 
cultural background 168-75, 176; and di-
versity of views 378; numbers 159-68; see 
also 'ulamii' 

schools, legal 
and authority xiv, xxix-xxx, 45-49, 56, 
317-36, 348; and biographical dictionar-
ies 342-44, 355-57, 359, 363, 365; and 
commentary literature 354, 365; and con-
sensus 43-44, 56, 64; and doctrine xxix, 
351-54; formation xxi, 41-43, 279, 351-

66; founders of legal schools xiv-xv, 317-
19, 322-36, 352-53: and attribution of 
doctrines 336-44, 345-48, 353, 365, and 
construction of authority xxix, 317-47, 
and ijtihiid 317, 319, 336-37, 346, 347, 
348, 349 n. 143, and traditionalism xv; 
and al-figh xvii-xviii, see also Abu 
ijanTfa, al-Awza'T, Ibn ijanbal, Malik ibn 
Anas, ai-Shafi'T; fourth/tenth-century 354-
59; as guild/classical schools 338, 354, 
357-60, 365; personal xix, 41, 352-54, 
359, 360-64; regional 43-44, 354, 361-
64; second/eighth-century 41-49, 352; and 
takhrij 336-44, 345-47; as teaching in-
stitutions 354-55; third/ninth-century xix, 
352-54, 360-66; and Traditionists 46-49, 
57, 263-64, 333, 361-64; see also I;Ianaff 
school, I;IanbaiT school, MalikT school, 
Shafi'T school, school 

sects, early 62, 63, 92-93 
security ( rahn) 32, 65-66 
al-Sha'bT ai-Kuff, 'Amir ibn 100 

and inheritance law 104-105, 111 n. 119, 
133-35, 140 n. 113, 143; and Umayyad 
court 204-205 

al-Shafi'T, Mul)ammad ibn Idris xviii, 161, 365 
and iithiir 212 n. 2; authority xxix, 257, 
329-32, 353, 369; and caliphate 369, 387; 
and consensus xvii, 56, 64, 262, 269, 296, 
306-308, 330-21; followers 260, 268-69, 
280, 355; as founder of school xvii, 329-
30, 351; and &adfth 262-63, 281; and Ibn 
Dawud 306-308, 311, 315; and ijtihiid 54-
55, 298, 306, 331, 387; and ikhtiliif 378; 
and inheritance laws 112 n. 124, 133, 144, 
332; and isti&siin 262, 263, 267-68, 269, 
312; /(itiib nahy Rastil Allah 262; and 
later manuals 279-81, 295; as legal the-
orist xxvii-xxviii, xxxii-xxxiii, 52, 56-57, 
61, 115 n. 3, 256, 257-71, 280-81, 389; and 
maniiqib 269-70; and punishment for theft 
65 n. 28; and qiyiis xviii, 246, 262, 269, 
271; and rationalism 55-56, 263-64, 267-
69, 270-71, 352; and ra 'y 56, 244, 246, 
267-68; ai-Risiila xviii, xxvii, xxviii, 272 n. 
16, 279, 372 n. 14: commentaries on 260-
61, 264-66, 269-71,308, early references to 
260-61, 269, as hermeneutics 281, original 
version 260, 261-62, as al-fiqh xxvii-
xxviii, 257-58, 261-64, 268-71, 280, 282-
83, 296, 306-308; and securities 66; and 
sources of legal authority 377; and sunna 
37, 262-63, 267, 330; and Tariq tradition 
126; and Traditionists 47-48, 49, 54-57, 89 
n. 37, 238, 261, 263-64; al-Umm 330-32 
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Shafi'I school 331, 335 
and biographical dictionary of adherents 
342-44, 355; and Ibn Surayj 265-66, 268, 
354-55, 356, 360; and legal qualification 
354; and al-Muzani264, 266, 268, 332, 352; 
and rationalism and traditionalism 268-69, 
362; and takhrij 338-40, 342-44, 345, 347; 
see also under names of individual repre-
sentatives 

shahiida (testimonial evidence) 208, 392 
Shahr ibn I:Iawshab ai-Ash'ari 162 
Shams al-Din ibn Shihab al-Din al-Ramll318 

n. 2 
shan-'a see law, Islamic 
Sharalpl ibn Shural;>bii 161 
al-Shashl, AbU 'All 265 
al-Shaybanl, Mul)ammad ibn al-l:lasan ibn 

Farqad 53, 164, 167, 212, 288 
and authority 319-20, 322, 341, 353; com-
mentaries on 354, 356; and consensus 241, 
242-43; and 364 n. 45; and Ibn 
Surayj 339 n. 91; and 248-50, 312; 
and legal obligation 251 n. 2, 252, 253, 254; 
and qiyiis 246-48; and ra 'y 244, 245-46; 
and al-Shafi'l 331-32; and sunna 227-28, 
233-36; and tradition 54; and U§iil al-fiqh 
258,267,365 

sheikhs, bedouin 7, 21 
Shi'Is 35, 81, 200 

and inheritance law llQ-ll; and 
394-96; and al-Shafi'I263; Twelver 66, 312; 
and al-fiqh 285-86, 312; see also al-
Nu'man al-QaQI 

al-Shlrazi, Abii Isl)aq 
al-luma' 345-47, 357, 359; Tabaqiit 

al-fuqahii' 153, 157-58, 159-66, 171 nn. 62-
63,292 n. 49 

ShurayJ:! ibn al-l:larith al-Kindi 100, 104 n. 95, 
163, 164 n. 36, 187, 190 

slavery 
debt ll7; see also manumission 

society, pre-Islamic 6-8 
soothsayers, and law 30-31 
sources 

Arabian xxi, xxii-xxiii, xxvi, 32-33, 36-37; 
Byzantine 39, 65-66, ll5, ll7, 148; dating 
xiii n. 1; foreign xxi-xxvi, xxx-xxxiii, 29, 
37, 59-67,69, 115-18, 176; see also Qur'an, 
sunna 

state see politics, religion 
stoning penalty xxiv, 86-89, 91, ll3 
al-Subkl, Taj al-Din 258-59, 268, 273 n. 53, 

274 nn. 85 and 91, 279, 3ll, 333, 334 n. 78, 
355 n. 13 

succession rules 
and DAEP rule 97-113; and kaliila 83-84; 
and patronate 119-20 

Successors'( tiibi'iin) 
and authority 142-44, 146, 320-21; and in-
terpretation of law xvii, ll7; and legal cen-
tres 159-60, 164 n. 35 

Sufyan ibn Sa'id ibn Masriiq al-Thawri 111, 
140 nn. ll3 and 115, 164, 266, 324 

Sufyan ibn 'Uyayna 128, 129 n. 70 
al-$iill, ibn YaJ:!ya 399 n. 115 
Sulayman ibn MUsa al-Ashdaq, AbU Ayyiib 

162, 171 
Sulayman ibn Yasar 138 n. 109, 160 
Sulayman al-Taymi 138-39 n. 111 
sunna 

of Allah 217-18; and arbitrators 31; as au-
thoritative xvi, xvii-xviii, 35-36,5 2-54,56, 
262-63, 267, 325, 369, 375; of the believers 
220 n. 4; and caliphate 371, 379, 383-84, 
396; development 31; and 228, 229-
30, 237; and ijtihiid 233, 262; and innova-
tion 35, 220, 230; in legal schools 43-44, 63, 
330; meaning215-38: as "appropriateness" 
217, as "consensus" 232-33, 238, as "doc-
trine" 232, 238, as "face" 216, as "practice" 
43, 230-34, 236-38, as "smoothness" 215, 
217, as "way" 215, 216-17; and merit 234-
35; non-Arab 61; of the Prophet 46, 47, 51, 
54-57,62,218-29,232,236, 255;and tajs!r 
89, 91 

Sunnism 
and Malik 373; and 'Abbasids 369-70; and 
interpretation 81; and 395-98; and 
succession rules 97-98, 108-109; and U§iil 
al-fiqh 277-311; see also schools (legal) 

Syria 
Arabs in 5; and consensus 239-40; and 
legal specialization xvi, 42, 160, 162-63, 
167, 171; and non-judicial role of qiirJ!s 
191-92; as source for Islamic law xxi-xxiii, 
xxv, xxxi, 65, 117, 148; and sunna of the 
Prophet 46; see also ai-Awza'T, Makl)iil ibn 
Abi Muslim ai-Dimasqi 

ai-Tabarl, Abii 'All 265 
al-Tabar!, AbU Ja'far ibn Jarir 

73, 85 n. 25, 204, 399-400 
and consensus 284, 290-91; and Ibn Dawiid 
288, 293-94, 301-302, 310, 311, 312; and 
Ibn l:lanbal 333; and istif!siin 313; and 
Jarlrl school 359; and al-fiqh 288, 290-
91, 314-15, 361 

al-Tabari, Abu 1-Tayyib 344 
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al-Tabarl, ibn Abl see 
Ibn ai-Qa'?l? 

tiibi'iin generation see Successors 
tafsir, and sunna 89, 91 

("delegation of powers") 182 
al- 'Abd al-JaiTI 288, 333, 356 
takhrlj (fresh legal reasoning based on estab-

lished positive law) 336-44,345-47 
wa-1-naql 337-38 

Tamlm tribes 12 
al-Tanukhl, Abu Tahir ibn Bashlr 343 
taqlid (following the authority of a master-

jurist) 46,303-304,320-21,331,359 
Tariq ibn al-Muraqqa' 124, 126-31, 127, 137-

38 
tasyib see manumission 
Tawus ibn Qaysan 100, 161--62, 163, 171, 331 
tax collector, qii(ii as 183-84, 196 
taxation 36, 383 
terminology, legal 77-97, 211-56 
al-Tha'alibl, 74 
theft, punishment 33, 37, 50-51, 64-65, 249-

50 
theory, legal see al-fiqh 
tithes 322-23, 349 
trade 

and Arab conquests 22; in pre-Islamic Ara-
bia 1, 5-6, 9, 12-13, 14, 17, 118 

traditionalism 
and founders of legal schools xv; and mod-
ernism 29; and origin of law xiv-xix, 29-30, 
199, 266, 267; and rationalism 263-64, 266, 
267-69, 270-71, 311, 361-64; and ai-Shafi'l 
xvii-xviii, 263-64, 267-69, 270-71 

Traditionists 
and I:Janball school 264, 333-34, 357, 361, 
393-94; and schools of law 47-49, 51, 54-
57,89 n. 37,201,263-64,360-64 

transmission 92, 213 
and backwards projection xviii, 44-46,347, 
360; isniid-cum-matn analysis 123, 126-44, 
147; in legal schools 340-41, 343, 364-65; 
and Traditionists 47, 56, 362 

tribes 
Meccan 16-17; and social stratification 21-
22; tribal confederations 1, 10, 11; and ur-
banization 20, 21-22 

truth, historical, and traditionalism xiv, xv-
xvi 

Tsafrir, Nurit 356 n. 15, 360-61 n. 33, 365 
al-Tutl, Najm ai-Din 333, 337-38, 340 n. 97, 

343, 346-47 
al-Tusl, Abu Ja'far al-Shaykh 312 

'Ubayd Allah ibn 'AbdAllah ibn Tahir 308 n. 
77 

'Ubayd Allah ibn 'Abd Allah ibn 'Utba ibn 
Mas'ud 160 

'Ubayd Allah ibn Abl Bakra 190 
'Ubayd Allah ibn Talib al-Katib 265, 308 
'Ubayd ibn 'Amr ai-I:Jamdanl163 
'Ubayd ibn ai-I:JasJ:tas al-'Udhrl184 
'ulamii' (scholars of the Islamic religious sci-

ences) 
in 'Abbasid period 367-70,371-72,378-79, 
383-84, 386-91; in administrative system 
179-210, 372, 384-85; and consensus 240, 
378; as interpreters of law 179-80, 369, 388; 
and kuttiib 181; and 391-402; see 
also qii(iis 

'Umar ibn al-KhaHab (caliph) 34, 67, 78 
and consensus 242, 383; and inheritance 
law 99, 142, 144-47 

Salim tradition 131-38, 132 
Tariq tradition 124, 126-31, 127, 137-38 

and kaliila 84 n. 21; and manumission 124, 
147-48; and ra 'y 245; and sources of legal 
authority 377, 389; and sunna 219, 226, 
234; and transmission of tradition 45-46, 
213 

'Umar ibn 'Abd al-'Azlz (caliph) 99, 160, 189 
n. 32,193,202-204,227,234 

'Umar ibn AbT Rabl'a 215 n. 4 
'Umar Mul;lammad Abu 1-Faraj ai-Malikl265 
Umayyads 

and 'Abbasids 202, 391; and emergence of 
Islamic law 37-40, 87, 117, 352; and le-
gal tradition xxiii, xxv; and Malikl school 
357; opposition to 47-48, 201-202; and pa-
tronate 147-48; and qii(iis 38-41, 180, 184-
85, 187-88, 189, 191, 193-95, 197, 199, 
201-205, 369; and schools of law 41-43, 47, 
352 

'Uqba ibn 'AbdAllah 128-29 
'Urwa ibn al-Zubayr 133, 135 n. 96, 160 

al-fiqh (legal theory) 42 
and continuity of development 257-58, 
348-49; definition of genre 282-84, 310-
11; emergence xxvii-xxviii, 264-66, 267-
71, 280-82; fourth/tenth century xx-xxi, 
259-60, 264-66, 271, 279-81, 287-88, 313-
15; and Ibn Surayj 265--66, 268--69, 271, 
274 n. 98, 280, 311, 312-15; and legal 
schools xvii-xviii, xxviii, 279, 317, 346, 
352; manuals 277-312; and positive law 
xviii, 29, 43, 258-62, 267, 348; and Ro-
man law 62-63; second/eighth-century ori-
gins 37-38, 41-42,54-5 7, 75, 156, 267, 352; 
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third/ninth century xxviii, 257-64,270-71, 
278-315, 380; see also al-Shafi'r 

usury see interest 
'Uthman ibn 'Aflan (caliph) 93 n. 46 
'Uthman ibn Sulayman al-Battr 165, 171-72 

n. 70, 204, 219-20 

validity, legal 251, 253-54, 281, 337-38 
viziers, and qii(ils 181, 196, 200, 207, 208, 210 

Wadl'a ibn Khaddam 135 n. 97 
Wahb ibn Munabbih, Abu 'Abd Allah 161 
wiijib ("obligatory") 251, 252 
Wakl' 187, 189, 190, 193, 197, 202 
walii' see patronate 
al-Walld ibn 'Abd al-Malik (caliph) 194 
al-Walld ibn Yazld (caliph) 93-94 n. 48, 202 
waqf see endowments 
al-Waqidl, Abu 'Abd Allah Mul]amma.d ibn 

'Umar 73 
war, law of 32-33, 38, 213-14 

ibn 'Ata' 377 
al-Wathiq (caliph) 199, 397-98 
weregeld 30, 33, 34, 38; see also blood-money 
witnesses 36, 39, 92-93 

origins 92-93; in Qur'an and Islamic law 36 

Ya'la 128 
Yal]ya 325, 328 
Yal]ya ibn Abl Kathir 153 
Yal]ya ibn Adam 381 
Yal]ya ibn Aktham al-Tamimi 194, 200 
Yal]ya ibn Khalid al-Barmakl 195 
Yal]ya ibn Ma'ln 264, 393 
Yal]ya ibn Sa'id ibn Qays 160, 194, 

324 n. 26, 326 
Yal]ya ibn Yal]ya al-Ghassani 162, 163 n. 33 
Yaqut al-l:Iamawi 290-91, 294, 301-302,311 
Yatlm 'Urwa, Abu 1-Aswad 324 n. 26 
Yazid ibn 'Abd al-Malik (caliph) 201, 203 

Yazid ibn Abi I;labib 153-54 n. 1, 163, 171 
Yazld ibn Harun 393 
Yazid ibn Yazid ibn Jabir 162 
Yemen 

and Christianity 15; and empire societies 
5; and legal specialization xvi, 160, 161-
62, 166, 170-71; and monarchy 1, 8, 9-10; 
see also Tawus 

Yunus ibn 'Ubayd ibn Dinar 165, 172 n. 71 
Yusuf ibn AI] mad ibn Kajj 343 

al-Zabidi, Abu Bakr Mul]ammad ibn al-l:Ia.san 
al-AndalusT 283 n. 19 

al-Zabidi, Mul]ammad al-Walid ibn Ghamir 
162 

al-Za'faranr, Abu 'All 260 
;iihir al-riwiiya (authoritative body of legal 

doctrine in the I;lanafi school) 319 
school 257, 266, 268-69, 296-97, 305-

306 
and biographical dictionary of adherents 
359; decline 358-59; see also under names 
of individual representatives 

al-Zarka.shT, Badr ai-DTn 279-80 
Zayd ibn 'AIT 109, 112 
Zaydis 

109; QasimT 109-10 
Ziyad ibn Kulayb al-Tamimi 163 
Ziyad ibn Nu'aym 138-39 n. 111 
Zufar 341 
al-Zuhrr, Abu 352 
al-Zuhn, Mul]ammad ibn Muslim ibn 'Ubayd 

Allah ibn Shihab 326, 332 
and legal scholars 153-54 n. 1, 167; and 
Medina as legal centre 45, 73, 160, 324 n. 
26; and tasylb 125, 133-35, 142-43, 145; 
and Umayyad court 201-202 

al-Zurqanl, Mul)anunad ibn 'Abd al-Baql 64 
n. 23 


